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your records and books? 


(Files, accounts, ledgers, blueprints, abstracts, library, inventory, etc.) 


Based on Claim File No. 96B8785 of the Hartford Accident and Indemnity 
Company. On September 10 the office of our warehouse was damaged by 
fire, resulting in a $28,000 loss to building, machinery and equipment. 
This was in line with our estimate of value when the insurance was bought. 
However, we were certainly in for a surprise when we began to figure the 
cost of replacing blueprints, inventory records, etc.! Our first guess was 
around $5000, and this price went up every day until now we know that the 
records destroyed could not be replaced for $40,000. We had $25,000 
Valuable Papers Insurance, which we thought more than enough, and yet 
this fire destroyed only a small part of our records. We appreciate very 
much the way Hartford handled this claim and the promptness with which 
we were paid. 


Most business and professional men need Valuable Papers Insurance. This cover 
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replacement cost, not only against fire but against loss « 
theft and most other causes. 
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EORGE RICE BUN- 
(j DICK, editor of 
Case and Comment 


ACE since 1930, died un- 

s expectedly in his of- 

fice at The Lawyers 
Co-operative Pub- 

ete.) | lishing Company, 

lemnity | Rochester, N. Y., on 

aged by January 21, 1950, as 

ipment. | the result of a cor- 

bought. | onary occlusion. 

ure the | Mr. Bundick was 

less was . 

thatthe | orn in Beaufort, 

325,000 | S.C., on July 2, 1900, 

and yet | the son of the Reverend George 

ate very | Clinton Bundick and _ Bessie 

h which | Bundick. He was graduated 
from the University of Virginia 

this coves} in 1922 with a B. A. degree and 

windstorm) from its School of Law in 1925 

| with an LL.B. degree. He 

er who will joined the editorial staff of The 

mmunities Tawyers Co-operative Publish- 

quickly by 


ing Company shortly thereafter. 
As a legal editor Mr. Bundick 
contributed many valuable an- 
Bnotations to American Law 
} Reports, and he also did consid- 
erable work in the field of di- 
gesting, especially in the prepa- 
ration of the famed Co-op U. S. 
Digest. The intensive training 
In legal research and law writ- 
Ing which he thus acquired 
played an important part in his 
later success when he assumed 
increased duties and responsi- 

















George Rice Bundick, Editor of 
Case and Comment, 


Dies Unexpectedly 


bilities. His sound 
knowledge of the law 
was reflected in the 
many articles he 
wrote for Case and 
Comment, in his wise 
counsel on general 
editorial matters, and 
in his extensive cor- 
respondence with 
many members of the 
Bench and Bar. 

In 1930, upon the 
death of Asa W. Rus- 
sell who had acted as 
editor of Case and Comment 
for 20 years, Mr. Bundick was 
selected to take over the chief 
editorial duties as one of a three- 
man editorial board. In 1935 
he was appointed editor-in-chief, 
and in the same year he was 
transferred to the Advertising 
Department of The Lawyers 
Co-operative Publishing Com- 
pany which he_ subsequently 
headed as Advertising Manager 
and Advertising Director, the 
position he occupied at the time 
of his unexpected death. 

In addition to his duties as 
editor of Case and Comment and 
Advertising Director, Mr. Bun- 
dick was frequently consulted 
on general editorial matters per- 
taining to present and future 
publications, and he also played 
an important role in the com- 
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pany’s program of promotional 
work in the law schools. 

Mr. Bundick was a student of 
literature as well as of law and 


a great lover of books. His 
large private library was a con- 
stant source of pleasure and in- 
spiration to him. His duties as 
editor of Case and Comment re- 
quired him to spend much of his 
time in the perusal of current 
cases and legal periodicals to 
enable him to keep the profes- 
sion in touch with matters of 
timely interest. This early 
training in literature coupled 
with his scholarly mind, wide 
knowledge of the law and his 
clear, concise style combined to 
make this a successful task. For 
almost two decades his presenta- 
tions and selections have been 
read with profit and pleasure by 
many thousands of the profes- 
sion. 

His was a life of well-rounded 
interests. Outside his home and 
family, which were ever his 
chief interests, these were his 
church, the University of Vir- 
ginia School of Law, of which he 
was a loyal alumnus and on 
whose Law Library Committee 
he served, and rose culture 
which he pursued as a hobby. 
Active in the social and civic life 
of Rochester, Mr. Bundick was a 
director of the Rochester Rose 
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sion of it as in some insurance policies. 
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Society, a former editor of its 
monthly bulletin, Rose Leaves, 
and had taken several prizes at 
its annual rose shows for the 
excellence of his specimens. He 
was also a member of the editori- 
al board of The Bumblebee, the 
weekly publication of the 
Rochester Ad Club, to which he 
had belonged since 1941, and he 
served as chairman of its editori- 
al committee in 1948-49. He f\V 32 
had previously been an active }'.. ™& 
member of the Ad Club Bowling #'S a 
League for several years. oo ' 

Mr. Bundick is survived by Boaded 
his wife, Althea Shepard Bun- 















































dick, his son, George Elliott Bun- aa 
dick, a first-year student at on Joe’s 
Heidelberg College, Tiffin, Ohio, he loca 
and his sister, Mrs. Archer our V 
Mayes of Stony Creek, Va. ireporte: 
His associates will best re- [sstishoc 
member Mr. Bundick for his vague 2 
many human qualities such as which 1 
his unfailing courtesy, his spirit vanced 
of co-operation, his fair-minded- t 
ness, his ready smile, his infec- fet? ab 
tious laugh, his generosity and ota 
his kindliness. His serene and Joe’ th 
gentle spirit was unvaried vers . 
through the passing years, and hee 
he justly earned our admiration, tio - is 
our respect and our affection. a d 
He will be greatly missed by Jjion to 
his large number of friends and fis, 1, 
acquaintances. sodes j 
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and he 
— HEN Joe Doakes, popular 
active night club man, snuffed out 





is own life in December, 1942 
by the somewhat unimaginative 
eans of putting a buckshot 


owling 





ved by oaded 12-gauge in his mouth 
1 Bun- nd pulling the trigger, the daily 
tt Bun- Dress did no more than comment 
ent a on Joe’s lack of consideration for 
1; Ohio, ithe local undertaking fraternity. 


ran Your Weekly Gazette inquiring 


reporter was never entirely 
satisfied with the somewhat 
vague and unconvincing reasons 
which relatives and friends ad- 
vanced as the motive for such 
act, and as a result of inde- 
fatigable inquiry he has uncov- 


est re- 
or his 
uch as 
$ spirit 
ninded- 
; infec- 


= -— ered the true story underlying 
waried PS untimely demise. It is 
rs. and appropriate that the story is to 


be brought to the special atten- 





rhe tion of the Arizona bar, for in 

wed W some degree at least Joe’s deci- 

‘ds nd (oR to depart from this vale of 

as & tears may be attributed to epi- 
sodes in which certain of their 
— unwittingly played a 
part. 






In 1940 Joe was married to his 
jlaymate and sweetheart, Lizzie 
Glutz, one of the popular and 
tharming Madison Street Glutz- 










How to Beat the Williams Case 


By JOSEPH S. JENCKES, JR. 


of the Phoenix, Arizona Bar 


Reprinted from 


Arizona Weekly Gazette 


es. The happy couple settled 
down in their cozy, one-room 
apartment in the fashionable 
South Second Street district to a 
life of bliss and affection. Joe, 
however, didn’t confine his af- 
fection to Lizzie and in 1941 he 
was convicted of adultery on the 
complaint of his loving wife. 
With time out for good behavior, 
Joe was released from the peni- 
tentiary in six months. After 
administering a severe beating 
to Lizzie for her lack of confi- 
dence and trust, Joe was willing 
to forget and forgive. Again Joe 
and Lizzie resumed domestic 
felicity and what goes with it, 
but not for long. 

The Superior Court records 
disclose that after enjoying only 
a few weeks of freedom, Joe was 
again in the tdils of the law. 
He was charged with burglary 
growing out of the fact that Liz- 
zie was apprehended wearing a 
beautiful and expensive fur coat 
which had been stolen from a 
Phoenix residence. To clear 
herself of suspicion, Lizzie 
quickly advised the authorities 
that it was a gift from her hus- 
band. Joe denied having ever 
seen the garment. 
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At Joe’s trial, he admitted, un- 
der the clever questioning of the 
deputy county attorney, that in 
his youth he had been nicknamed 
Injun Joe, by reason of the fact 
that his paternal grandmother 
had been a Pima Indian. 

The prosecutor then placed 
Lizzie on the stand to testify 
against Joe. His attorney ob- 
jected—Lizzie couldn’t testify 
against her beloved husband— 
sanctity of the home, etc., not to 
forget Section 23-103 Arizona 
Code Ann. 1939. The prosecutor 
directed the court’s attention to 
Section 63-107—the miscegena- 
tion statute which forbids a 
white person to marry an Indian. 
Joe’s attorney wailed about Joe’s 
conviction of adultery. 

How could he have been legally 
convicted of that crime if he 
hadn’t been legally married to 
Lizzie? The learned judge ex- 
tended Joe his sympathy on the 
adultery conviction but pointed 
out that he was bound by the 
decision rendered by the Su- 
preme Court of Arizona a short 
time prior thereto in the case of 
State vs. Pass, 121 Pac. (2d) 
882. In that cage the court ruled 
that such a marriage is null and 
void, no decree necessary to an- 
nul it, and the purported wife 
may testify against the purport- 
ed husband. So the purported 
wife proceeded to testify that 
she got the fur coat from her 
purported husband and Joe was 
stuck. The judge—being a mar- 
ried man—thought Joe had been 
given a raw deal on the adultery 
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conviction, and gave him a rela 
tively light sentence. 


Joe was a free man again ingri 


few months. Instead of enjoy 


ing his freedom—but possibly a 
a result of his enforced contigs 
nence—Joe again found himselfma 
married; this time to Jane Roe Void. 
one of the Jefferson Street Roe: 
Lizzie didn’t learn of the happ 
event for some time, but wher 


and like all good lawyers, he con. 
sulted the books. He found that 
Section 63-107 ACA 1939 hai 
been amended by Chapter 1 
Laws 1942, first special session 
—no longer was the marriagé 
between Caucasians and Indian 
forbidden. 


The legislature had also said} 


“The marriages of all person 
heretofore contracted, which 
would be valid under this se: 
tion, are hereby validated, ab 
initio, in all respects.” Lizzie’ 
lawyer had to look up that “ab 
initio.” He then asked Lizzie if 
her marriage to Joe had been ar- 
nulled or if they had been di- 
vorced. They had not. Lizzie 
was then advised that she was 
still Joe’s lawfully wedded wife 
What the legislature can give 
the legislature can take away, 0! 
vice versa. 

Lizzie promptly proceeded to 
the county attorney’s office— 
being vindictive as any no- 
mal woman—and secured 4 
complaint against Joe for big- 
amy. Joe quickly retained 4 


As Joe 
was leg 
the nex 
pleasur 
The leg 
to advi 
ment tc 
Whil 
Lizzie 
the gr 
Jane— 
whole 
ground 
lawyer 
at the 
divorce 
tion th 
zie wa 
wasn’t 
were p 
He ¢ 
riage | 
cause— 
the ma 
ab init! 
marrie 
ried Jz 
very ¢: 
legally 
wasn’t 
the sai 








n a rela 


rain ing 
f enjoy 
ssibly ¢ 
sd conti 
| himseli 
ane Roe 
2et Roes 
ie happ 
ut whe 
ely pro 
r lawyer, 
;, he con. 
und that 


939 hag 


ipter 12 
1 session 
narriagé 
| Indians 


Iso said: 
persons 
which 
this set: 
ated, al 
Lizzie’s 
that “al 
Lizzie if 
been ar- 
been d:- 
Lizzie 
she was 
led wife. 
can give 
away, 0 


eeded to 

office— 
ny nod- 
‘ured 4 
for big- 
‘ained 4 













CASE AND 


member of the Arizona Bar who 
secured an acquittal. Joe’s mar- 
riage to Jane had taken place 
prior to the enactment of Chap- 
ter 12 and during that relatively 
short period of time when his 
marriage to Lizzie was null and 
— But Lizzie was not daunt- 
ed, 

She again charged Joe with 
adultery by reason of his unde- 
nied relations with Jane after 
the enactment of Chapter 12. 
As Joe was heard to remark, it 
was legal one night, and illegal 
the next, but he didn’t have the 
pleasure of knowing it was a sin. 
The legislature hadn’t bothered 
to advise him of his reattach- 
ment to Lizzie. 


While Joe was awaiting trial, 
Lizzie filed suit for divorce on 
the grounds of adultery, and 
Jane—being a little peeved at the 
whole deal—filed suit on the 
grounds of mental cruelty. Joe’s 
lawyer put up a heroic defense 
at the successive trials of the 
divorce cases. He took the posi- 
tion that Joe’s marriage to Liz- 
zie was null and void because 
wasn’t that the law when they 
were purportedly married? 

_He also argued that the mar- 
riage to Jane was invalid be- 
tause—he wasn’t too clear—if 
the marriage to Lizzie was valid 
ab initio, then he must have been 
married to Lizzie when he mar- 
tied Jane, ete. He pointed out 
very cogently that if he wasn’t 
legally married to Lizzie she 
wasn’t entitled to a divorce and 
the same for Jane ad infinitum. 





COMMENT 7 


The cases were tried in different 
divisions of the court. On the 
day prior to Joe’s suicide, the 
judges in each division ruled 
against Joe. In division—, the 
judge reasoned that although 
Joe’s marriage to Lizzie was not 
valid when made, the legislature 
had rectified the situation ab 
initio. Lizzie was granted ali- 
mony of $200. per month. In 
division—, the judge ruled that 
Joe’s marriage to Jane was valid 
because at the time thereof Joe 
was clearly not married to Liz- 
zie. He granted Jane alimony 
of $250. per month. Joe’s law- 
yer, apparently an ethical but 
unimaginative member of the 
Arizona bar, told Joe of the 
judges’ decisions. Joe, lack- 
ing a sense of humor, de- 
cided that the shot-gun was 
the only way out of his difficul- 
ties. At least he wouldn’t have 
to figure out how to pay $450. 
per month alimony while serv- 
ing a second sentence for adul- 
tery. 

When he asked what would 
be the results of appeals in the 
divorce cases, his harried attor- 
ney couldn’t convince him that 
both decisions wouldn’t be re- 
versed—and what the what 
would he do with two wives. 

It is generally understood that 
Joe left $100,000. worth of life 
insurance payable to his “wife”. 
The insurance companies have 
withheld payment. Notwith- 
standing Joe’s demise it appears 
that the courts and members of 
the bar will be interested in Joe’s 
affairs for some time to come. 


The Judicial Office in 
The United States 


By HON. JOHN J. PARKER, Chief Judge of the 
United States Court of Appeals for the Fourth Circuit 


Condensed from New York University 
Law Quarterly Review, April, 1948 


HE CHIEF function of the The second great function of 

judge, of course, is the ad- the judiciary is to declare the 
ministration of justice. Wheth- law; and, just as the duty of ap 
er he is a trial or an appellate plying the law in the admini W 
judge, whether he is upon the tration of justice is primarily 
state or the federal bench, his the function of the trial judge ° 
chief duty is to see that justice that of declaring the law is pri Unit 
is done in the cases that come marily the function of the appel 
before him. There can be no late judge. Law is the life prin 
such thing as a peaceful society ciple of the organism that wA ], jy ¢, 
in the absence of an impartial call society—the categorical imj |; ¢ g 
judiciary to settle controversies perative of organized society, a 
on the basis of what is just and which determines the relatior- 
right and to direct the power of ship of the individual to the 
the state in the enforcement of state and of individuals to each 
law. This is the function of all other and prescribes the conduct 
judges; but it is particularly the demanded by the common good. : 
function of the trial judge. The interpretation of this life “* 2 
Someone has said that it is the principle in terms of rules and : 
duty of the trial judge to settle standards by which society mayj # rich | 
litigation, the duty of the appel- live—interpretation in the light| format 
late judge to settle the law. of reason and custom and the { 
This may be an oversimplifica- changing conditions of thej * Tt re 
tion; but it emphasizes the great times—is the great duty of the 
place of the trial judge in the legal profession and particularly 
work of the judiciary. It isthe of the judges. It is through thef Write 
trial judge, not the appellate exercise of this function that 
judge, that all of us visualize the common law has developed, 
when we think of the adminis- and it is in the realm of the ur 
tration of justice. More than written law that its operation 1s 
any other public officer, he em- most clearly seen; but it is of The |] 
bodies the dignity of the state great importance also in the in- 
and the majesty of the law. terpretation of statutes, which 
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Why Led. Is “The Service Set” of 
United States Supreme Court Reports 


1. It contains full reports of all 
U. S. Supreme Court cases. 


2. Its complete summary of the 
briefs of counsel focus the cases 
on the exact points decided. 


3. Its many “Co-op Annota- 
tions” on practical points offer 
arich source of additional in- 
formation. 


4. It requires only about one- 


third the shelf space of the 
single volume edition. 


3. Its Advance Sheet Service 
brings current cases to sub- 
scribers with speed and ac- 
curacy. 


6. No better digest was ever 
made than the new Annotated 
Co-op U. S. Digest with its 
many improved and exclusive 
features. 


Write us today for full information about how easily 


you can add this great set to your library. 


The Lawyers Co-operative Publishing Company 
ROCHESTER 3, N. Y. 
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can be fitted into the life of so- 
ciety and made to work only as 
they are read by the judiciary 
in the light of existing law and 
are supplemented by what Jus- 
tice Holmes has called inter- 
stitial legislation. 

There is a third function of 
the judiciary in the United 
States, no less important than 
either of the other two. That is 
to uphold the Constitution of the 
country as the supreme law of 
the land. The Constitution em- 
bodies three basic ideas: (1) 
the protection of the fundamen- 
tal liberties of the individual 
against the power of the state, 
(2) a system of dual sovereign- 
ty under which local self govern- 
ment is preserved in the states 
while national power is given to 
the general government and (3) 
the separation of governmental 
powers, under which the powers 
of sovereignty are divided be- 
tween the legislative, executive 
and judicial departments of gov- 
ernment, with a system of 
checks and balances, so that no 
group of men may exercise arbi- 
trary power and the govern- 
ment may be in truth a govern- 
ment of laws and not a govern- 
ment of men. The judiciary is 
the keystone of the arch of this 
constitutional structure. The 
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judge must stand between the 
individual and the government, 
between the state and the na- 
tion, and between the different 
departments of government and 
see that the rights of all are 
maintained and the Constitution 
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upheld as the fundamental lav. oo . 
Without the faithful and efftfountiy ¢ 









cient performance of this duty 
on the part of the judiciary, con- 
stitutional government in thisfs any, D. 
country would be a failure. Lom ike. 

To discharge properly the du-kome Eur 
ties that I have outlined, thekia] work 
judge must be a man of charackion from 
ter and ability. I put characteJawyer; b 
first. No man can be the sofre choser 
of judge that we expect alfticing law 
American judge to be unless hés the bet: 
be absolutely honest, absolutelj§stration ¢ 
courageous and blessed by Golly practic 
with an understanding heartiyho are 
By being honest, I mean he musihould be 
have, not merely financial, bulpractica] 
intellectual honesty. By courfnd law. 
age, I mean not merely physicithe questi 
bravery, but also the moral courfxperience 
age to do right in the face O§udge sho: 
unpopularity or ridicule or datfvhat age 
ger or at the cost of personifalled fror 
loss or sacrifice. And a judgtrofession 
should be a kindly man. An umpf judicial 
derstanding heart was the gillbf course 
of God asked by the anciethidual; bu 
king; and it is the gift abovéaid that h 
all others that the judge shoulifhe bar lo: 
pray for. The bench is no plat#horoughly 
for a cruel or a callous malfife of the 
whatever other qualities or abifroblems - 
ities he may possess. has to deal 

Character, however, is Dor his m 
enough. The judge must be #arped by 
man of ability, a man learned ilffice in wh 
the law and with the wisdom tifageq, 
apply it soundly to the cases thilf Thore  ; 
come before him. The leSihich ig tp 
ignoramus has no business UP"™Bicia) cuee 
the bench nor ordinarily has th spectabil; 
mere legal scholar without prathdenenden 
tical experience in the practité 


of great j 
ars and t 
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of the profession, although the 
laWhhistory of the judiciary in this 
| efl-leountry contains many instances 
dutyof great judges who were schol- 
» COl-fars and teachers but had little, 
| Uf any, professional experience, 
° men like Story and Holmes. In 
1e dufsome European countries, judi- 
1, thkial work is a separate profes- 
narackion from that of the practicing 
ractelJawyer; but, with us the judges 
e s0rre chosen ordinarily from prac- 
ct alfticing lawyers, and I think this 
ess his the better plan. The admin- 
luteli§stration of justice is an intense- 
y Golly practical matter, and those 
heartivyho are to have it in charge 
e musikhould be trained for it through 
al, bilpractical experience with life 
 couMgnd law. This, of course, raises 
hysicithe questions as to how much 
| courexperience in the profession the 
ace (Budge should have had and at 
or daMwhat age the lawyer should be 
ersondfalled from the practice of the 
, judgrofession to the performance 
An uMpf judicial duties. The answer, 
he gilif course, varies with the indi- 
anciellfidual; but generally it may be 
; abov@iaid that he should have been at 
shoulffhe bar long enough to become 
10 plat#horoughly acquainted with the 
is malgife of the community and the 
or abitfroblems with which the law 
as to deal and not long enough 
is nifor his mind to have become 
st be Mfarped by the specialized prac- 
oe ; ice in which he may have en- 
sdom WBaged. 
ses thil There is one qualification 
1e leshich is the sine qua non of ju- 
2sS UPMicial success or even judicial 
has th spectability. That quality is 
ut OO Mependence. This, of course, 
practité 
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is embraced in honesty and 
courage; but it is so important 
that it should be spoken of sep- 
arately. The judge must not 
only be independent—absolutely 
free of all influence and control 
so that he can put into his judg- 
ments the honest, unfettered 
and unbiased judgment of his 
mind but he must be so freed 
of business, political and finan- 
cial connections and obligations 
that the public will recognize 
that he is independent. It is of 
supreme importance, not only 
that justice be done, but that lit- 
igants before the court and the 
public generally understand that 
it is being done. 

The first thing to be said 
about the discharge of official 
duties is that the judge should 
realize that the primary respon- 
sibility for the administration 
of justice in his court rests upon 
him, and that, if there is a mis- 
carriage of justice he is to blame 
for it. In the trial court, he can- 
not use the jury as an alibi, for 
if the verdict is contrary to the 
weight of the evidence or is 
against good conscience, he has 
the power to set it aside; and, if 
he is an honest and courageous 
man, he will set it aside. Nor 
can the appellate court escape 
responsibility for a miscarriage 
of justice in a case that comes 
before it. It is derelict in its 
duty if it puts the seal of its ap- 
proval upon a larceny under the 
form of law or upon the denial 
to a litigant of what is justly his. 
Under our enlightened system 
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of jurisprudence a way can gen- 
erally be found to do justice, 
even though it may take the 
form of noticing “plain error 
not assigned”. 

The next thing that I would 
say about the discharge of judi- 
cial duties is that the judge 
should run his court and direct 
the course of justice in the trials 
that come before him. He sits 
as a judicial officer responsible 
not only for the doing of justice 
in his court, but for the way 
justice is done. He should not 
only be ready to set aside a ver- 
dict that shocks his conscience, 
but he should conduct trials in 
such a way that verdicts that 
shock the conscience will not be 
rendered. It is true that the 
proper function of the judge has 
been much limited by statute in 
many of the states. In twenty- 
two states, the charge of the 
court must be given in advance 
of argument of counsel. In 
twenty-seven it must be written 
out and read to the jury. In 
twenty-eight the judge in his 
charge may not state the issues 
and sum up the testimony. In 
forty-three he cannot comment 
upon the evidence or is other- 
wise restricted. Such restric- 
tion upon judicial power ought 
not to exist anywhere. The judge 
is the only disinterested law- 
yer connected with the trial. 
His only interest in a case be- 
fore him is to see that justice 
is done. He should not only be 
permitted, but should be re- 
quired, just before the jury re- 
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tires, to array the evidence i 
the case and declare and explaij 
the law arising thereon. It j 
where the power of the judge t 
assist the jury in arriving at; 
just conclusion is hampered }; 
statute, that criticisms of th 
jury system have most frequent 
ly arisen. 

In connection with the dis 
charge of judicial duties, one 0 
the most important things to b 
considered is the matter of eff 
cient judicial administratio 
and adequate organization an 
supervision of judicial machin 
ery. In many states there is 1 
such thing as adequate organ 
ization and_ supervision, bi 
each judge functions within hi 
own jurisdiction without admin 
istrative supervision of an 
sort. If any other busines 
were run as the business of th 
courts in many states is run, ! 
would be in bankruptcy in a ver 
short time. What is needed i 
an integration of the judician 
with adequate powers of si 
regulation to do three things ¢ 
the utmost importance: (1) B® 
the judicial manpower of th 
state to the best advantage, (2 
supervise administration so 
to encourage efficient handlin 
of judicial business and (3) U 
the rule making power of th 
courts to modernize procedur 

In many states you will fim 
that some judges are wofkel 
to death while others have m 
half enough business to @ 
cupy their time, and that ther 
is no machinery provided fi 
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ascertaining the facts of the 
situation or for assigning the 
judge who has too little to do to 
help in the overcrowded dis- 
tricts. Every state, particular- 
ly the large ones, needs an office 
for the gathering of judicial 
statistics which will show with 
accuracy what each of the 
judges is doing and who can be 
called on to help in the over- 
crowded areas. In addition to 
this there should be power 
lodged somewhere—in the Chief 
Justice, in an administrative 
judge or in a council of high 
ranking judges — to assign 
judges to official work outside 
their districts. Under the pow- 
er given by the Federal Admin- 
istrative Office Act of 1939 to 
the judicial councils of the cir- 
cuits, the federal circuits have 
become the administrative units 
with a tremendous increase in 
the efficiency of the federal 
courts throughout the United 
States. 

Another thing badly needed 
in many states, which the act of 
1939 has provided in the federal 
system, is supervision of admin- 
istration. That act provides for 
the setting up of councils in each 
circuit to consider the quarterly 
reports as to the business of the 
courts, “‘to the end that the work 
of the district courts shall be 
effectively and expeditiously 
transacted” and makes it the 
duty of the district judges 
“promptly to carry out the di- 
rections of the council as to the 
administration of the business 
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of their respective courts”. 
There has been splendid codper- — 1 
ation between the district }ine ‘jigh 
judges and the councils in the) jtained 
carrying out of this act, with the minor ¢ 
result that the old delays in the reme ( 
decisions of cases and other dil- A effect 
atory practices have become f.actoq by 
almost completely a thing of the universa 
past in the federal courts. 1 do not 
I can find no sensible reason }fyrnish - 
why the judiciary should not or the 
prescribe the rules under which [—nglish 
it operates, but until recently iother re 
the legislature has been allowed ko attair 
to prescribe court procedure in Jany law 
most of the states. Under this Iget a gx 
system, the procedure of our fof it in 
courts went from bad to worse. jeode so 
Finally, it got so bad in the fed- fmost im 
eral courts that something had ftried un 
to be done about it, with the Pest diffic 
result that the Federal Civil }of time 
Rules Act of 1934 and the Crim- }similar - 
inal Rules Act of 1940 were fstates. 
passed, vesting in the Supreme} hor 
Court the right to prescribe pro- } which i, 
cedure by rule of court, with fine jud 
what is in effect a right of veto } niniste; 
on the part of Congress. to judic 
Under the power thus granted fthe jud; 
the Supreme Court, the practice }meet at 
of the federal courts has been [sider m 
revolutionized and a model fur- ties of 1 
nished for the guidance of the fwith ea 
states. The Supreme Court set }probler 
up committees of experts com- festimat 
posed of outstanding lawyers fin the 
and teachers of law drawn from | yempe; 
every part of the Union. The teachin: 
rules which they drafted were Ff inclyde, 
submitted to the judgment of laymen 
judges and bar associations fistratio 
throughout the country and the fviteg ¢, 
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urts ‘Ifullest debate upon them was 
cooper thad. They were redrafted in 
istrictithe light of the criticism thus 
in the obtained and were adopted with 
ith the minor alterations by the Su- 
in the preme Court. They have been 
er dil. in effect now long enough to be 
ecome Kested by actual practice and are 
of the universally acclaimed a success. 

I do not hesitate to say that they 
reason ifurnish the best code of practice 
ld not}for the trial of cases that the 
which [English speaking race, or any 
cently Iother race, has ever been able 
llowed jto attain—a code so simple that 
ure Many lawyer of fair ability can 
er this Iyet a good working knowledge 
of ourlof it in a few hours study—a 
worse. feode so comprehensive that the 
he fed- fmost important litigation can be 
ig had 
th the fest difficulty. It is but a matter 
| Civil fof time until codes substantially 
: Crim- jsimilar will be adopted in all the 
) were fstates. 
ipremée | There is one other institution 
be Pro bwhich is of the greatest help to 
» With }the judge in the matter of ad- 
of veto |ministering his office. I refer 
to judicial conferences in which 
the judges of a state or circuit 
meet at least once a year to con- 
sider matters affecting the du- 
ties of their office and to advise 
with each other as to common 
problems. It is impossible to 
estimate their value to the judge 
in the discharge of his duties. 
Members of the bar and of the 
teaching profession should be 
included in the conferences and 
laymen interested in the admin- 
istration of justice should be in- 
vited to participate. 
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In the light of the function 
which the judge is to perform, 
the qualifications which it is de- 
sired that he possess, and the 
manner in which he is expected 
to administer this office, we 
come to consider the very impor- 
tant questions of selection and 
tenure. Much is to be said I 
think in support of the appoin- 
tive system. Judge Lummus has 
said that the appointive system 
has a tendency to make judges 
out of politicians while the elec- 
tive system has a tendency to 
make politicians out of judges. 
I think this is true; and, since 
the purpose of the process is the 
making of judges, and since 
prior experience in_ politics 
would seem to be no objection, 
I have a predilection in favor of 
the appointive system, aside 
from the fact that I was ap- 
pointed myself. The independ- 
ence of the judge is a matter of 
supreme importance; and it is 
hard for any man to maintain 
this independence, if he is 
elected for a brief term, and 
must appeal for support from 
those who are likely to have 
cases before him. In the rural 
sections, where the bar has a 
predominating influence even in 
political elections the results of 
judicial election have not been 
too bad. With the growth of 
cities, however, and the rise of 
the city machine with the de- 
cline of the bar in political influ- 
ence, it is clear that some other 
method of judicial selection 
must be employed if the high 
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character of the bench of Amer- 
ica is to be maintained. 

For the states that have been 
accustomed to election of judges 
by popular vote or by vote of the 
legislature, it is idle, I think, to 
advocate the appointive system 
as it exists in England and in 
the federal courts. Something 
along the line of the Missouri 
plan stands a much _ better 
chance of adoption. This con- 
templates the appointment of a 
nominating committee com- 
posed of judges, lawyers and 
laymen to nominate a number 
of persons for a judgeship, one 
of whom shall be appointed by 
the governor to the position and 
hold office until the next elec- 
tion, when his name shall be 
submitted to the people in a non- 
partisan manner for approval 
or disapproval. If he is dis- 
approved, another person is 
named under the same proce- 
dure. If he is approved, he 
holds office for a regular term 
at the end of which his name is 
again submitted to the people, 
with no one running against 
him, and this is repeated at the 
end of each term. This com- 
bines many of the benefits of the 
appointive system with those of 
the elective and provides what 
will be life tenure in the case of 
most appointees. The system 
is working most satisfactorily 
in Missouri; and it will prob- 
ably furnish the solution of a 
problem which has been grow- 
ing more acute throughout the 
Union in recent years. 
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Another problem in connec. 
tion with judicial tenure is that 
of retirement. In the federal 
courts the judge who has served 
for ten years and has reached 
seventy years of age may retire 
on full pay, or may take quaii- 
fied retirement, i. e. he may con- 
tinue to hold his judicial office 
and draw his salary, but assume 
junior status, do only such ju 
dicial work as he cares to do 
and have a successor appointed 
to assume at once the full re 


sponsibility of the judgeship.} 


This qualified retirement has 


been found the most satisfac-} 
tory aproach to the problem. If 


recommend this system to the 
states. It is infinitely better 
‘than a system of compulsory re- 
tirement, which some of the 


states have, or the system of nof 


retirement or an inadequate re- 
tirement allowance, which is the 
case with most of them. It en- 
ables the state to retain the serv- 
ice of the wise and honorable 
men who have served long years 
in the judiciary, makes adequate 
provision for them to enjoy 
their declining years, and at the 
same time provides for the man- 
ning of the courts by younger 
men who will be charged with 
the responsibility of administra- 
tion. 

As to the wisdom of providing 
an adequate retirement allow- 
ance, there is no room for argu- 
ment. The state gains not only 
because abler men are attracted 
to the bench when they know 
that they will not have to face 
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an old age of penury, but also 
because men, who by reason of 
age or infirmity are not able to 
discharge the duties of the of- 
fice efficiently, are able to retire 
and allow efficient men to be 
appointed to succeed them. 

One other thing I should like 
to say about tenure. The judi- 
ciary should be given power to 
try and remove from office those 
members who have not been of 
good behavior. In England, a 
judge may be removed upon the 
joint address of both houses of 
Parliament; but with us there is 
no method of removing an un- 
worthy judge except by im- 
peachment, which under present 
conditions is an impractical and 
an unsafe procedure. If the 
high court for the trial of judges 
proposed by Judge Sumners is 
thought not to be authorized 
under the Constitution, there is 
no reason why judicial machin- 
ery should not be established to 
investigate charges upon re- 
quest of Congress and to report 
the evidence together with find- 
ings of fact and recommen- 
dations; and this, I think, 
would accomplish everything 
that needs to be accomplished. 

Relations of the judge with 
the legal profession and the 
public has been largely covered 
by what I have already said. 
I would merely add that a judge 
must never forget that, whether 
on the bench or off it, he never 
ceases to be a judge, and that 
his conduct in private as well 
as in public matters must be in 
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keeping with his judicial posi 
tion and what the public e& 
pects of that position. 
should never forget that th 
members of the bar are office 
of the court as well as he ani 
are entitled to courtesy and r 
spect; but he must treat then 
also with firmness and not k 


undue consideration for theif 


feelings or convenience inter 
fere with the proper adminis 
tration of justice. Favoritisn 
he must eschew, neither recom 
mending nor showing unus 


consideration for members @ 


the bar appearing before him 
nor permitting this to be dom 


by officers of his court. H 


must abstain from engaging i 
business, soliciting funds eve 
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for the worthiest charities, from 


becoming a candidate for eles 


tive non-judicial office or fron 
doing anything else which wi 
put him under obligation to oth 
ers or which will give that a 
pearance to the public. 

On the other hand, I am n 
one of those who thinks that: 


Ove 


man ceases to be a man and 4” 


citizen when he becomes a judg 


and would have him retire fron}%r 4 ju 
phis cour 


and takes his full part in better 
ing the life of the community 


in which he lives. In the worl 
of the bar associations, on tht 
boards of educational, charits 
ble and religious organizations 
on public occasions where his 
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gvisdom and guidance are needed 
apy the people, there is no reason 


ivhy he should not play the full 
part of a leader in our democra- 
uy. The people have a right to 
ijexpect much of him, not only in 
he performance of judicial 
luty, but also in the way of in- 
ellectual leadership. 
Of course a judge should not 
pordinarily let anything interfere 
with the performance of judicial 
#duty; but when the call comes 


for a judge to do something for 


his country, which no one but a 
judge can do so well, he should 
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not hesitate to undertake it. 
Chief Justice Jay properly un- 
dertook while Chief Justice the 
negotiation of a treaty with 
England. The justices who sat 
on the Electoral Commission 
could not honorably have de- 
clined that important public 
service. Mr. Justice Harlan 
was certainly not subject to crit- 
icism for serving as one of the 
arbitrators in the Bering Sea 
matter. And Mr. Justice Rob- 
erts would have shocked the con- 
science of the country if he had 
declined to serve upon the Pearl 
Harbor Commission when the 
President requested him to do 
so. Some question was raised 
by those who had not given 
thought to the matter when Mr. 
Justice Jackson undertook the 
setting up of an international 
tribunal for the trial of war 
criminals; but no one of less 
stature than a justice of the 
Supreme Court could have ap- 
proached that task with any 
hope of success. The justice 
rendered a service there of in- 
comparable value to mankind, 
and one which in future years 
will reflect glory on his country 
and on the court of which he 
is a member. 


Sane Desire 


When a widow is anxious to marry and shows the love 
letters of one suitor to another and boasts about her con- 


quests, such conduct does not evince insanity. 


If it did 


lunatic asylums might have to be very much enlarged. 


Caruthers, J. 


Cole v. Cole, 5 Sneed (37 Tenn.) 57, 70 Am. Dec. 275, per 





A Nevada Lawyer 
Looks at California's 
Uniform Divorce 
Recognition Act 


By WILLIAM G. RUYMANN 
of the Las Vegas, Nevada Bar 


HE problems incident to inter- 

state recognition of divorces 
have been before our courts for 
nearly a century and a half. 
During that period much has 
been accomplished toward pro- 
tecting the party who relies on 
the nation-wide validity of a di- 
vorce obtained in any particular 
state, as well as the spouse-de- 
fendant who does not reside in 
the state granting such a di- 
vorce. 

Two vital characteristics must 
be present for a satisfactory di- 
vorce law from a national view- 
point. First, there must be cer- 
tainty. When a judgment is 
rendered, we must be able to say 
with confidence whether it is 
valid or not. Second, there must 
be fairness to both spouses in- 
volved in the proceedings. 

The recent cases of Sherrer, 
334 US 343, 68 S Ct 1087, 92 L 
ed 1429, 1 ALR2d 1355 (1948) 
and Estin, 334 US 541, 68 S Ct 
1213, 92 L ed 1561, 1 ALR2d 
1412 (1948) have gone far to- 
ward achieving these desirable 
ends. Under the present consti- 
tutional doctrine, it is clear that 
a divorce is entirely effective to 
dissolve the status of marriage if 
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both of the spouses were withi 
the personal jurisdiction of th 
court awarding the decree. 
the other hand, if the defendant 
wife has obtained a valid awa 
of separate maintenance in on 
state, her husband’s ex parte di 
vorce in a second state, eve 
though he is domiciled there, wi 
not affect her right to such mai 
tenance. While these two rulk 
may appear somewhat inconsisi 
ent, they are amply justifiabk 
on "grounds of due process, 
fairness, as we have referred tl 
this factor. ; 
But there are still those among 
us who are not satisfied with thy 
pattern drawn by judicial evol 
tion in the field of constitution 
law and divorce. i 


of sister-state divorces has bee 
limited too severely; others fe¢ 
that the Supreme Court is goin 
too far in disregarding the basi 
right of the states to contr 
their local affairs. Among th 
fruits of the efforts of the latte 
group is the Uniform Divore 
Recognition Act, recently adopt 
ed in California, and designed 
speed up the process of resolving 
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the dilemma. 
Act provides: 


“$150. This article may be 
cited as the Uniform Divorce 
Recognition Act. 


§ 150.1. A divorce obtained in 
another jurisdiction shall be of 
no force or effect in this State, 
if both parties to the marriage 
were domiciled in this State at 
the time the proceeding for the 
divorce was commenced. 


~ §150.2. Proof that a person 
hereafter obtaining a divorce 
from the bonds of matrimony in 
another jurisdiction was (a) 
domiciled in this State within 
twelve months prior to the com- 
mencement of the proceeding 
therefor, and resumed residence 
in this State within eighteen 
months after the date of his de- 
parture therefrom, or (b) at all 
times after his departure from 
this State and until his return 
maintained a place of residence 
within this State, shall be prima 
facie evidence that the person 
was domiciled in this State when 
the divorce proceeding was com- 
menced. 


§ 150.3. This article shall be 
so interpreted and construed as 
to effectuate its general purpose 
to make uniform the law of those 
states which enact it. 


§ 150.4. The application of 
this article is limited by the re- 
quirement of the Constitution of 
the United States that full faith 
and credit shall be given in each 
state to the public acts, records 


The California 
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and judicial proceedings of 
every other state.” 

What is the effect of this Act? 
Section 150.1 states existing law, 
limited by the doctrine of the re- 
cent Sherrer case. To the extent 
that the section purports to in- 
validate a divorce obtained in a 
proceeding in which both parties 
appeared, it is unconstitutional 
under the rule of the above case. 


Previously existing California | 


Law, Section 90(2) of the Civil 
Code declares that marriage is 


dissolved only: “2. By the judg- | 


ment of a court of competent ju- 
risdiction decreeing a divorce of 
the parties.” 

Section 1916 of the Code of 
Civil Procedure provides that: 
“Any judicial record may be im- 
peached by evidence of a want 
of jurisdiction in the court or 
judicial officer, in re 
spect to such proceedings.” 

Thus, the first section of the 
new Act adds nothing to the 
present law except some uncon- 
stitutional provisions covered by 
its generality. 

Section 150.2 presents some 
interesting questions. It pro- 
vides a rule of evidence in aid 
of the policy set out in subsection 
one. Suppose a person, dom- 
iciled in California, moved to 
another state. After living there 
for eleven months, he com- 
menced an action for divorce in 
that state. Some time after ob- 
taining the divorce, he moved to 
a third state for a year, and then 
to still a fourth in which he lived 
for over five months. If he then 
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decided to return to California to 
reside, his divorce would be sub- 
ject to the presumption of in- 
validity created by this section 


f 










of the Uniform Act. In other 
words, such a person might be 
living outside of California for 
two and one-half or three years, 
and yet be met with a presump- 
tion that he had never acquired a 
domicile in another state. This, 
in spite of all the elements re- 
quired to effect a change of dom- 
icile to the other state! 

This provision may well be 
subject to question on the 
grounds of due process. While a 
presumption is entirely proper if 
it embodies a reasonable infer- 
ence, there is certainly room for 
doubt here. This question is one 
which will undoubtedly be raised 
in future litigation. 

Moreover, California’s much- 
discussed rule providing that 
presumptions constitute evi- 
dence (see 10 Cal Jur 744) may 
give rise to other problems. Un- 
der the full faith and credit 
clause, a judgment must be ac- 
corded the same respect in an- 
other state as it would have re- 
ceived in the rendering state. To 
this rule is the corollary that the 
jurisdiction of the original court 
may be questioned in order to as- 
certain whether the judgment is 
entitled to recognition in any 
court. The policy of the Consti- 
tutional provision, however, 
clearly requires that the party 
attacking a foreign judgment on 
the ground of lack of jurisdic- 
tion bear the burden of prov- 
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ing that point. If the presump- 
tion in the new Act has the ef- 
fect of changing the policy in 
California, it may again be sub- 
ject to Constitutional attack. 
Though the new rule appears to 
shift only the burden of going 
forward in the trial, the fact that 
the presumption will be treated 
as “evidence” in itself gives rise 
to further problems. 


There has been some argu- 
ment that the presumption may 
limit the application of the 
Sherrer case. Thus, it is 
claimed, that case relied on res 
judicata and opportunity to liti- 
gate the issue on the plaintiff’s 
domicile in the original divorce 
action: the new presumption re- 
lates to matters occurring after 
the original action which could 
not have been raised therein. 


It is true that the new Act 
deals partially with conduct of 
the plaintiff after the divorce has 
been obtained. But it still is the 
question of his domicile at the 
time of the divorce action that is 
in issue. That matter was be- 
fore the court, and if both par- 
ties appeared at that time, with 
full opportunity to be heard on 
that question, re-litigation on the 
issue is not available. The fact 
that new “evidence” has been 
found in subsequent conduct of 
a party is immaterial, in the ab- 
sence of extrinsic fraud. 

Thus, it seems clear that un- 
der both the general judicially 
developed law, and existing Cali- 
fornia statutes, the situation was 
not changed by the enactment of 
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the new California Act, except 
that the presumption has been 
added. Even this is subject to 
serious Constitutional doubts, 
and is already severely restrict- 
ed by the Sherrer case. 

Section 150.3 states the usual 
rule that the Act shall be inter- 
preted in such a way that the 
purpose of uniform state laws 
may be carried out. Only three 
other states* have adopted the 
Act. 

California alone adopted Sec- 
tion 150.4, which declares the 
obvious: the Act is subject to 
the limitations of the Federal 
Constitution. The weakness and 
futility of such legislation is offi- 
cially declared in this section. 


Over the years, many courts 
have developed a flexibility in 
the treatment of recognition of 
foreign divorces. They have 
looked to the facts and circum- 


* The best available information in- 
dicates that California, Nebraska, 
New Hampshire and Washington 
have adopted the Uniform Act. Wis- 
consin has been seriously considering 
it also. 
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stances in each case and based 
their results upon the fairness 
involved in the particular situa. 
tion ; many divorces are thus ree. 
ognized even though not within 
the requirements of full faith 
and credit. This practice, 
whether called comity, estoppel, 
or public policy, has been a 
healthy one. The wisdom of | 
such procedure in a given case’ 
should be left to the court; cer- 
tainly the legislature should not 
make a general provision for 
recognizing all foreign divorces. 
By the new Uniform Act, the} 
California Legislature has de 
clared that any such recognition 
is not to be granted unless ab- 
solutely required by the Consti- 
tution. Thus, perhaps the Act 
will have some effect upon fu- 
ture judicial action. 

Another effect of the Act is 
apparent. Intentionally or other- 
wise, it will undoubtedly serve 
as a “scare law.” The people of 
California may be reluctant to 
rely on out-of-state divorces, at 
least until the new law is tested, 
and its limitations pointed out. 





“Hot Dog” Defined 


It may interest you to know that the Supreme Court of: 
Kansas has now officially defined “hot dog.” 
The following is taken from the decision of State vs. 


Goldberg, 161 Kan. 174. 


“Some of the officers agreed to buy potato chips, others 


—beer, and still others—‘hot dogs’. 


(The words ‘hot 


dogs’ are here used to describe some form of meat often 


found in the center of sandwiches which are designed to 
be eatable, even if of doubtful digestibility.)” 


Contributed by: Matt Guilfoyle 


Abilene, Kansas 
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T’s STRICTLY legal to call the 
umpire a “crook” when he 
misses a close one over at the 
Polo Grounds — but you better 
check that line of chatter when 
you’re occupying a bleacher seat 
at Ebbets Field. 

And that’s more than just a 
Brooklyn rule of_ etiquette, 
brother—that’s the law! 

Before any false rumors get 
started about the judicial deci- 
sions which made this a part of 
the law, it should be clearly stat- 
ed at the outset that Branch 
Rickey and Happy Chandler had 
nothing to do with it, even 
though both of them are capable 
attorneys and counsellors-at-law 
in their own right 

Another guy who played no 
part in this situation is one Leo 
Durocher, the fiery advocate and 
“mouthpiece” of the New York 
Giants. Notwithstanding any 
charges to the contrary which 
might be reported to Commis- 
sioner Chandler, it is definitely 
not true that Leo moved uptown 
in order to get legal sanction to 
criticize the judges of baseball— 
some of whom have been known 
to hold opinions different from 
Mr. Durocher’s regarding such 
subjects as balls and strikes. 

However, the fact still re- 
mains that the law in Brooklyn 
is different from the law in 
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BROOKLYN v. NEW YORK 


By ALBERT P. BLAUSTEIN of the New York Bar 


Manhattan, and thereby hangs a} 
tale. 


The whole story revolves 
about the ancient legal doctrine 
that slander is not actionable 
without proof of special dam-| 
ages, unless it comes within the! 

“slander per se’ ’ exception. And! 
in cases of this type it is almost, 
impossible to prove that special’ 
or monetary damages exist. | 

So the problem is whether or 
not the word “crook” is “slan- 
derous per se”—and no solution 
has been forthcoming from the 
judges of the Court of Appeals. 
As a matter of fact, the New 
York high court won’t even con- 
sider the matter unless there is 
disagreement among the judges 
in one of the Appellate Divisions 
or disagreement between them 
and the trial judge. 

It all started with Villemin v. 
Brown, 193 App Div 777, 18 
NYS 570. The fatal words were 
spoken on the Island of Manhat- 
tan and litigation was under- 
way. The trial judge ruled that 
calling somebody a “‘crook”’ was 
not “slanderous per se,” and the 
plaintiff appealed. The Appel 
late Division, First Department 
which has jurisdiction over the 
counties of New York (Manhat- 
tan) and The Bronx, agreed 
with the trial court, and added 
in passing that such insults a 
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“blackleg,” “swindler,” and 
“lousy blackguard” were like- 
wise not “slanderous per se.” 


Then along came Weiner v. 
Leviton, 230 App Div 312, 244 
NYS 176. The situs was Brook- 
lyn and the alleged defamation 
was: “You dirty crook, you are 
the biggest crook on Bedford 
Avenue.” 


That did it. “Slander per se,” 
said the trial judge and the Ap- 
pellate Division, Second Depart- 
ment, agreed. Notwithstand- 
ing the position taken by the 
justices of the First Depart- 
ment, the Appellate Division 
with jurisdiction over Brooklyn 
held that such a statement came 
within the “criminal implica- 
tion” exception of the slander 
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rule and ruled that the suit was 
actionable. 

The court said in part: “The 
word ‘crook’ seems to be a collo- 
quialism in this country. Slang 
has given it, at least to most 
minds, a well-understood mean- 
ing, viz., that a ‘crook’ is one 
who violates the criminal laws.” 

Maybe New York City is so 
big that it needs two different 
sets of laws. 


Cause For Insanity 


Q. What is supposed to be the cause of insanity? 
A. Personality change started after patient co-signed a 
note for his wife’s relatives 15 years ago and had to pay 


the note, 


Contributor: 


Arthur N. Turner 
Newton, Kansas 


A First Century Complaint 
“O, Sir Advocate, my case has nothing to do with 


violence, murder, or poison, I merely accuse my neighbor 
of having stolen my three goats. You, however, with all 
the strength of your voice and with a pounding upon the 
table with your fist, shout only about the battle of Cannae, 
the war of Mithridates, the perfidy of the Carthaginians, 
and about Sulla, Marius, and Mucius. Say something, I 
beseech you, about my three goats.” Martial, 6, 19. 
Burdick’s The Bench and Bar of Other Lands 


Contributed by: James E. Duree 
Washington, D. C. 













Accrued Dividends — cancela- 
tion of, on preferred corporate 
stock. A problem of corporate 
law of importance was decided in 
Western Foundry Co. v. Wicker, 
403 Ill 260, 85 NE2d 722, 8 ALR 
2d 878, opinion by Justice Wil- 


son. It was there held that pro- 
vision of corporate charter per- 
mitting subsequent amendment 
canceling accumulated dividends 
on preferred stock was author- 
ized by a statute permitting the 
inclusion in articles of incorpo- 
ration of any provision not in- 
consistent with law creating, de- 
fining, limiting or regulating the 
powers of stockholders, and an- 
other statute authorizing the di- 
vision of the capital stock into 
such classes, with such prefer- 
ences, rights, values, and inter- 
ests, as might be provided in the 
articles of incorporation, not- 
withstanding another statutory 
provision that no change in the 
character or class of capital 
stock entitled to any preference 
should be made contrary to the 
charter provisions creating such 
preferred stock. 
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The annotation in 8 ALR2d 
893 discusses “Validity of can- 
celation of accrued dividends on 
preferred corporate stock.” 


Bank — power and capacity 
of, to take devise or bequest. In 
McMillan v. St. Louis Union 
Trust Co., — Mo —, 219 SW2d 
364, 8 ALR2d 449, opinion by 
Justice Leedy, a will and codicil 
directed that upon the death of 
the life beneficiary of a trust 
established by the terms of the 
will the trust should cease and 
the corpus and undistributed in- 
come be paid over to several des- 
ignated national banks. The ac- 
tion was brought by the testa- 
tor’s wife, who was one of the 
trustees, the life beneficiary of 
the trust and, apparently, the 
residuary legatee, to have the 
bequests to the banks adjudged 
void and the amount thereof paid 
over to her. 


It was held that since there 
was nothing in the controlling 
Federal statutes to restrict the 
power of a national bank to take 
personal property by will, nor 
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nything in the applicable state 
law having that effect, the be- 
uests to the banks were valid, 
and the trial court had properly 
dismissed the petition. 

The annotation in 8 ALR2d 
454 discusses “Power and ¢ca- 
pacity of bank to take devise or 
bequest.” 


Boiler and Machinery Insur- 
ance — risks and losses covered. 
An interesting insurance ques- 
ition was decided in Withington 
iCo. v. Maryland Casualty Co., 

— RI —, 65 A2d 710, 8 ALR2d 


” opinion by Justice O’Con- 
iell. 
idamage through failure of re- 


It was there held that 


frigeration due to the explosion 
of a compressor is not within 
the coverage of a boiler and ma- 
chinery insurance policy against 
such damage where “caused sole- 
lyby an Accident . . . toan 
Object covered by the Schedules 
of this policy,” which, though it 
identifies the connected com- 
pressor, describes the “Object” 
insured, the refrigeration sys- 
tem, in such terms as to exclude 
the compressor, and defines 
“Accident” in terms referable to 
the insured ‘‘Object.” 

The annotation in 8 ALR2d 
403 discusses the construction, 
application and effect of policies 
of insurance of this type. 


Cancelation — clause in lia- 
bility insurance policy allowing 
insured to give written notice 
'f cancelation. The Wisconsin 
Court in Suennen v. Evrard, 254 
Wis 565, 36 NW2d 685, 8 ALR2d 
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200, opinion by Justice Broad- 
foot, held that a letter to an 
insurance company notifying it 
of the insured’s cancelation of a 
liability policy issued by the 
company but failing to state 
when thereafter the cancelation 
should become effective is not 
an effective cancelation of the 
policy within the meaning of a 
clause thereof providing that it 
might be canceled by the insured 
by mailing to the company writ- 
ten notice “stating when there- 
after such cancellation shall be 
effective.” 

The annotation in 8 ALR2d 
203 discusses “Construction, ap- 
plication, and effect of clause 
that liability insurance policy 
may be canceled by insured by 
mailing to insurer written notice 
stating when thereafter such 
cancelation shall be effective.” 
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Check — as payment within 
contemplation of statute of 
frauds. In Maryatt v. Hubbard, 
— Wash2d —, 205 P2d 623, 8 
ALR2d 245, opinion by Justice 
Beals, one on whose land was a 
greenhouse orally agreed to sell 
it to a neighbor for a certain 
price. The neighbor sent the 
seller a check for the amount, 
which the seller endorsed for de- 
posit, but before depositing it 
had an opportunity to sell her 
residence to one who insisted 
that greenhouse be _ included. 
She then returned the check, and 
the would-be purchaser of the 
greenhouse had one built and 
sued for the difference betwen 
the cost and the purchase price. 
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The statute of frauds was set wibligati 
as a defense. ations. 

It was held that acceptance d&yrance 
a check as payment takes a saky95, 8 
out of the statute of frauds, thiichief Ji 
whether a check has been so ah The | 
cepted depends upon the inteni7g7 dis: 
tion of the parties, and that thas cons 
evidence in the instant case watimodern 
ranted a finding that the chee 
was accepted as payment. | Conti 

The annotation in 8 ALRgjance of 
251 discusses “Check as payment}9”é par 
within contemplation of statutdof the - 
of frauds.” itray Co 
37 NW 
Consideration — moral oblige} wrote | 


tion as. One interested in ean inju 
tablishing an insurance companifentee, ° 
operating on a mutual plan mat#to whic 
advances to it which, in order ting pa 
keep the company solvent, wer patente 
understood to be donations cre} keted, 
ating no legal liability. Thjparty : 
company entered into a contrat} yfactui 
with him, purportedly in consid-}to hav 
eration of services to be rendere(} manuf: 
but in fact with a view to his refticle w 
imbursement, to pay him a pertture pz 
centage of the gross premiums} promo 
The present action was institut} ing co: 
ed for the purpose of determit turing 
ing the validity and terminabil} article 
ity of the contract. not be 

It was held that the contrat} lack o: 
could not be regarded as one for} a suit 
services terminable at will where} agreer 
the rendition of services was net} The 
in fact contemplated; and thatfin 9 | 
a consideration therefor could} perfor 
not be found in a relinquishment} agains 
of the presidency with incidental | than | 
control of the company throug} for, 01 
proxies executed by membefs,§ minak 
but could be found in the moré! § other. 
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as set wibligation arising from the do- 
ations. Old American Life In- 
ptance iurance Co. v. Biggers, 172 F2d 
ces a sak95, 8 ALR2d 781, opinion by 
iuds, thiiChief Justice Phillips. 
en sO ay The annotation in 8 ALR2d 
he inteni7g7 discusses “Moral obligation 
| that thas consideration for contract— 


Case WaMimodern trend.” 

che cheek ; 

ent. Contract — Specific perform- 
3 sre of contract terminable by 









payment one party only. Justice Dethmers, 
f statut@of the Michigan Court, in Plas- 
itray Corp. v. Cole, 324 Mich 433, 
_ 187 NW2d 162, 8 ALR2d 1199, 
al obligt}wrote the opinion holding that 
ed in ean injunction restraining a pat- 
compatifentee, who, with a corporation 
lan mad#to which he had assigned exist- 
1 order tHing patents and by which the 
ent, wer patented article was to be mar- 
Lions cre}keted, had entered into a three- 
ty. Thparty agreement with the man- 
| contrac! ufacturer whereby the latter was 
in consié}to have an exclusive right to 
‘renderei} manufacture the patented ar- 
to his te} ticle under existing and any fu- 
im a pel ture patents, and was to advance 
remiums} promotion money to the market- 
s institut} ing corporation, from manufac- 
determi} turing and selling the patented 
rminabil} article on his own account, will 
not be denied on the ground of 
lack of mutuality of remedy, in 
a suit by the other parties to the 
agreement. 

_ The subject of the annotation 
in 9 ALR2d 1208 is “Specific 
performance or injunctive relief 
against breach of contract, other 
than lease or agreement there- 
for, or contract for services, ter- 
— by one party but not the 
other.” 
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Co-operative Associations — 
income and excess profits tax of. 
A corporation operating as a co- 
operative association engaged in 
buying, selling, and processing 
butter claimed as a deduction 
from its gross income in comput- 
ing its Federal income and ex- 
cess profits taxes the amount of 
a “patrons’ equity reserve” 
which it had set up for its pa- 
trons, whether stockholders or 
not. The equity reserve had 
been set up on the books of the 
association and certificates had 
been issued to patrons stating 
that they had “a conditional eq- 
uitable interest” in the reserve. 
The certificates could not be 
converted into cash or stock 
to be paid out of the reserve in 
any event, but were payable 
only in the discretion of the di- 
rectors of the association and 
drew interest only if the di- 
rectors so ordered, the debts of 
the association were prior to 
the reserve, and upon liquida- 
tion of the association the cer- 
tificates would not stand above 
the rights of common stockhold- 
ers. A state statute provided 
that the directors of such an as- 
sociation “shall apportion the 
net proceeds of the business at 
least once annually.” 

It was held that the amount 
of this reserve was and remained 
the property of the association, 
rather than that of the patrons, 
and hence that it was properly 
included in the association’s 
gross income. Fountain City 
Co-operative Creamery Asso. 
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v. Commissioner, 172 F2d 666, 
8 ALR2d 922, opinion by Circuit 
Judge Minton. 

The annotation in 8 ALR2d 
925 discusses “Income and ex- 
cess profits tax of co-operative 
association and its patrons or 
members.” 


Courts — discretion of, to va- 
cate its approval of settlement or 
release in respect of personal in- 
jury to minor. The Minnesota 
Court in Larson v. Stowe, 
Minn —, 36 NW2d 601, 8 ALR2d 
455, opinion by Justice Matson, 
held that a court may, in the cau- 
tious exercise of its discretion, 
vacate its approval of a compro- 
mise and settlement of damages 
for personal injuries sustained 


by a minor, though expressed 
to be of damages unknown as 
well as known and executed en- 
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tirely without fraud or over 
reaching of any kind, if it ap 
pears that separate and distin 
injuries were sustained by th 
minor which, as a matter of m 
tual mistake, were not conten 
plated or considered in the se 
tlement. 


The cases on the power @ 
courts in this respect are dis 
cussed in the annotation in 
ALR2d 460. 


Custom admissibilit) 
against bank as to handling ani 
dealing with checks and other 
items. Commissioner Dalton ir 
Martin v. First National Bank 
— Mo —, 219 SW2d 312, 8 AL 
2d 435, wrote an opinion holdin 
that evidence of the custom 
banks in the vicinity to accep 
an instruction as to the issuance 
of cashier’s checks from one whi 
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had been in the bank on previ- 
ous occasions on behalf of the 
same depositor transacting the 
depositor’s business with the 
bank, is admissible on the issue 
of the bank’s negligence in issu- 
ing to one who handled the de- 
positor’s account, in exchange 
for checks on itself, cashier’s 
checks which such one converted 
to his own use. 

The annotation in 8 ALR2d 446 
discusses “‘Admissibility, in neg- 
ligence action against bank by 
depositor, of evidence as to cus- 
tom of banks in locality in han- 
dling and dealing with checks 
and other items involved.” 


Deed — effectiveness of res- 
ervation of vendor’s crop rights 
in land contract in absence of 
such reservation in later execut- 
ed deed. Justice Reid in Kroh 
v. Dobson, 324 Mich 384, 37 NW 
2d 144, 8 ALR2d 561, wrote the 
opinion holding that a contract 
for the sale of a farm containing 
an express reservation to plain- 
tiff of the wheat thereon operates 
as a constructive severance of 
the title to the land and the title 
to the wheat, with the result that 
the wheat, being personal prop- 
erty as between the parties, does 
not pass to the vendee under the 
vendor’s subsequent deed of the 
land, even though the deed con- 
tains no reservation of the 
wheat, at least where there is no 
change in the attitude of the par- 
ties toward the wheat between 
the execution of the contract and 
the delivery of the deed. 
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The annotation in 8 ALR 
565 discusses “Effectiveness ¢ 
reservation of vendor’s cro 
rights in land contract in ab 
sence of such reservation in dee 
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later executed.” days 
Estate by Entireties — 4 ‘hrs 
writte 


lidity and effect of conveyan 
by one spouse to other of grain. : 
or’s interest in. Justice Lim) S*°W” 
of the Pennsylvania Court, inf or sch 
Runco v. Ostroski, 361 Pa 593) 4n¢e 
65 A2d 399, 8 ALR2d 630, wrote UY | 
the opinion holding that wher @ Te 
a husband, without joining his a 
wife as grantor, conveyed to he x ty 
his interest in real estate held by that al 
them as tenants by the entire be oe 
ties by a deed which recited th cumst: 
payment and receipt of sever + 
thousand dollars, and the wif4 ¥#S ™ 
accepted the conveyance and re ly 
corded the deed, a voluntary par- 1006. , 
tition of the real estate resultei} |; 5 
the estate by the entireties wa: ‘Th . 
terminated, and the whole estat 1013 4 
in the property vested in the tact 
wife, the latter’s formal joinde oes 
in conveying to herself bein Care 
wholly unnecessary. teatify 
The effect of this type of conf oo, » 7 
veyance is discussed in the arf — 
notation in 8 ALR2d 634. 


Evidence — voluntary inai- 
missible statements. In a prose 
cution for attempted rape the 
arresting officers, while on the 
witness stand, volunteered the 
information that the accuse 
had told them after his arrest 
that he had attempted to rap 
three or four other women. De 
fendant’s counsel  thereupo 


was 
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8 ALR moved for a mistrial, but the 
veness (motion was denied. On cross- 
rs Ccrofexamination the defendant was 
ct In abjasked concerning an alleged af- 
yn. in deeif fair with another girl several 
days previous to the offense 
charged, and upon his denial his 
written statement concerning it 
was admitted in evidence as 
ice Limi showing a plan, purpose, intent 
Court, i % scheme. The case on the evi- 
| Pa 593! dence was a close one, and the 
30, wrota uty had considerable difficulty 
; in reaching an agreement, but 
finally brought in a verdict of 
guilty with a recommendation 
te held by that any sentence imposed should 
he entia be suspended. Under these cir- 
acited thd cumstances the disclosure to the 
xf several JUrY of the other alleged offenses 
the witf 2S held to have been reversible 
error. Harris v. State, — Okla 
Crim —, 204 P2d 305, 8 ALR2d 
1006, opinion by Presiding Jus- 
tice Jones. 

The annotation in 8 ALR2d 
1013 discusses the question “Ef- 
fect of voluntary statements 
damaging to accused, not proper 
subject of testimony, uttered by 
testifying police or peace offi- 
cer.” 
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n the ab- 
4, Executors and Administrators 
— waiving or tolling of statute 
of limitations by. The adminis- 
trator of a decedent’s estate, the 
personalty of which was insuffi- 
tlent to pay debts and expenses 
of administration, obtained an 
order for the sale of realty to 
pay debts, which was uncontest- 
ed by the heirs. In petitioning 
for the order, he referred to an 
anticipated claim not yet filed 


wry inad- 
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lis arres 
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but without disclosing particu- 
lars other than the amount. 

The claim against which the 
statute of limitations had run 


was subsequently filed. It was 
held that by reason of their in- 
terest in the real estate, which 
was the source of payment, the 
heirs could intervene for the 
purpose of contesting the claim 
and set up the defense of limi- 
tations where the administrator 
had failed to do so, and that the 
order for sale to pay debts was 
not an adjudication of the va- 
lidity of the claim. Re Smith’s 
Estate, — Iowa —, 36 NW2d 
815, 8 ALR2d 640, opinion by 
Justice Bliss. 

The English, Canadian and 
American cases, some of them 
as early as 1699, are discussed 
in the exhaustive annotation in 
8 ALR2d 660. 


Fraud — sufficiency of affi- 
davit for attachment as against 
objection that it is a mere legal 
conclusion. Justice Oxner, of the 
South Carolina Court, in Kania 
v. Atlas Wire & Cable Co., 214 
SC 232, 51 SE2d 762, 8 ALR2d 
575, wrote an opinion on the fol- 
lowing facts: On motion of the 
defendant in an action for al- 
leged fraudulent breach of con- 
tract a warrant of attachment 
against its property obtained up- 
on the plaintiff’s affidavit aver- 
ring that the defendant had of- 
fered its plant and facilities for 
sale, “‘and has made. and is en- 
deavoring to assign, sell or dis- 
pose of, its assets” and thereby 
to defraud the plaintiff of realiz- 





ing anything from his suit, and 
that if defendant’s assets were 
disposed of before adjudication 
of the plaintiff’s suit he would be 
defrauded from realizing on an 
execution on his judgment, was 
vacated for insufficiency of the 
affidavit. It was held that the 
plaintiff was required to state in 
his affidavit facts supporting his 
right to attachment upon the 
grounds alleged. 

An extensive annotation in 8 
ALR2d 578 discusses the cases 
on the question “Sufficiency of 
affidavit for attachment, respect- 
ing fraud or intent to defraud, 
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“Don’t bother your father—he has his own homework to do.” 





as against objection that it is, 
mere legal conclusion.” 





Hazardous Occupation — «acci- 
dent insurance provisions for 
diminution of indemnity wher 
insured engages in. The owner. 
manager of a small lime manv- 
facturing plant employing five 
to eight men was accustomed, in 
order to keep the plant in opera-| 
tion when one of his employees 
was absent and the labor sip 
was short, to take the place of} 
such employee. On one _ such} 
occasion he was injured. His} 
accident insurance policy de 


scribed his occupation as that of 









Li 






















LAW DICTIONARY 


t it isy 


— acti. Second Edition, 1948 

ons for 

j wher b 

, owner. y JAMES A. BALLENTINE 

> manu. Professor of Law, University of California 
ing five 

med, in ae is the first comprehensive Law Dictionary 
oleal in the English language that contains the pro- 
anne nouncing feature. The pronunciation system of the 
lace off Century Dictionary has been used in this book. Every 
fe such} law office needs this Dictionary. 

d. Hist Whenever you want to know the meaning of a 
icy de word, a term, an expression, or a maxim, which has 
that of been employed in a statute, a decision, a pleading, a 


treaty, a will, a contract or any document, this work 
will supply the information. 

In addition to the pronouncing feature, the book 
contains these features: 


* Interest Rates in the Various States and Territories 
of the Union, Summarized 













* Statutes of Limitation in Various States and Terri- 
tories of the Union, Summarized 


* American Experience Table of (Insured) Mortality 


+ 


How to Ascertain the Date of an English Decision 


* Explanation of Words and Symbols Commonly Used 
in Law Publications 


* Marks Used in Correcting Proof 
* Abbreviations of Legal Literature 





Complete in One Large Volume of over 1500 
Pages ® Price $15.00, including latest Pocket 
Supplement 


iE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
Rochester 3, New York 


38 


a manager and provided for a re- 
duction of the stipulated indem- 
nity should he be injured in a 
more hazardous occupation than 
that described. It was held that 
as substitution for the absent 
employee was, under the circum- 
stances, a part of his manage- 
rial duty, he was entitled to the 
stipulated indemnity. Bryan v. 
Travelers Insurance Co., 
Wash2d —, 201 P2d 502, 8 ALR 
2d 467, opinion by Justice Stein- 
ert. 

The extensive annotation in 8 
ALR2d 481 discusses “Accident 
insurance policy provisions for 
diminution of indemnity where 
insured engages in, or does act 
pertaining to, a more hazardous 
occupation.” 


CASE AND 


Height — validity of building 
regulations as to. Justice Wil- 
kins, of the Massachusetts Judi- 
cial Court, in 122 Main Street 
Corp. v. Brockton, 323 Mass 646, 
84 NE2d 13, 8 ALR2d 955, wrote 
the opinion holding that a mu- 
nicipal zoning ordinance which 
provides that in the central busi- 
ness area no building shall be 
erected, nor any existing build- 
ing altered, to a height less than 
twenty-seven feet, or so that it 
shall be less than two stories 
above the street level, is not, al- 
though its purpose is to insure 
a reasonable permanency in the 
character of the district and to 
protect the city’s revenue from 
property taxation, within the au- 
thority conferred by a statute 
authorizing the enactment of 
zoning ordinances regulating and 
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restricting height, number 
stories, and size, of buildings; 
structures for the purpose 
promoting the health, d 
convenience, morals, or welf 
of its inhabitants, and furt 


and restrictions shall be @i 
signed, among other purposes, 
lessen street congestion, to s 
cure safety from fire, panic, 
other dangers, to provide aif 
quate light and air, to avoid @Mi 
due concentration of populati@ 
to increase the amenities of tie 
municipality, and shall be mahi 
with a view to conserving 
value of buildings and encou 
ing the most appropriate use 
land throughout the city. 

An extensive annotation in 
ALR2d 963 discusses the mate 
decisions on this question. 


Illegal Purpose — recovery 
money or property entrusted 
another for, but not so used. & 


interesting point from Né&_ 
York arose in the case of Sto 


2d 571, 8 ALR2d 304, opinion! 


Justice Desmond. It was thel 
held that a seller of goods wif. 
with a view to paying a comm 
sion to the purchaser’s agent! 


violation of a statute maki...’ 


such payment a misdemeani; 
placed in the hands of a brok@ 
money only a part of which Wi 
paid by the broker to the agel 
may not recover the unused pol 
tion. ; ; 
All English and Americag 
cases on the subject ‘‘Recove 
of money or property entrust 
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another for illegal purpose, 


‘Sut not so used” are discussed 


, safd 


or welf 


imphen 
Brith negligence in hiring. The 


m the annotation in 8 ALR2d 
07. 


Independent Contractor 
employer is chargeable 


& Ark —, 217 SW2d 341, 8 
awALR2d 261, opinion by Justice 
id Millwee, is: A truck driver em- 


ighway at night without set- 


ng out lights or flares, in 


ollided therewith were injured. 
nan action against the lum- 


amer company, it was held the 


burden of proof was upon the 
ompany to show that the driver 
was an independent contractor, 


und that the evidence showed 


ontractor one not competent; 
and that, as bearing on the issue, 


‘Bt was permissible to show that 


gon other occasions the driver 


f a broke 


which wi 


The title to the annotation in 


the ageif’ ALR2d 267 is “When is em- 
nused pployer chargeable with negli- 


gence in hiring careless, reckless, 


iat Incompetent independent con- 


r entrusié 


Interstate Commerce — build- 
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ing activities incident thereto 
as within contemplation of Fed- 
eral Labor Relations Acts and 
Fair Labor StandardsAct. Judge 
Goodrich, of the United States 
Court of Appeals, Third Circuit, 
wrote the opinion in Shore v. 
Building & Construction Trades 
Council, 173 F2d 678, 8 ALR2d 
731. It was there held that work 
stoppage by persons working on 
a local drive-in theater affects 
commerce within Labor Manage- 
ment Relations Act authorizing 
injunction against unfair labor 
practices, in view of magnitude 
of the construction industry and 
of the use of out-of-state ma- 
terials in such work. 

The annotation in 8 ALR2d 
738 discusses “Building con- 
struction and activities incident 
thereto as interstate commerce, 
or as dependent upon interstate 
commerce, within the contempla- 
tion of Federal Labor Relations 
—_ and Fair Labor Standards 

ct.” 


Joint Tortfeasors — contribu- 
tion between, as affected by set- 
tlement with one or both by per- 
son injured. A construction of 
the Uniform Contribution among 
Tortfeasors Act appears in the 
case of Lacewell v. Griffin, — 
Ark —, 219 SW2d 227, 8 ALR2d 
189. Justice McFaddin wrote 
the opinion holding that a settle- 
ment by one joint tortfeasor, 
without notice to the other and 
without extinguishing the liabil- 
ity of the latter, does not entitle 
the former to recover contribu- 
tion from the latter under the 
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Uniform Contribution among 
Tortfeasors Act, although the 
latter has already settled with 
the injured party. 

The annotation in 8 ALR2d 
196 discusses ‘“‘Contribution be- 
tween joint tortfeasors as affect- 
ed by settlement with one or both 
by person injured or damaged.” 


Joint Tortfeasors — correct- 
ing apportionment of verdict 
among. When a bus swung 
around a parked car on a twen- 
ty-foot street, an automobile 


coming from the opposite direc- 
tion veered to the right and col- 
lided with a tree standing at the 
margin and encroaching upon 
the pavement. An occupant who 
was injured sued the city, the 


bus company, and the driver of 
the automobile. 

The jury brought in a verdict 
against the city and bus com- 
pany assessing $3,500 damages 
against each, which the court re- 
fused to accept, damages against 
joint tortfeasors not being ap- 
portionable. The jury then 
amended the verdict to one for 
$7,000 against the city and bus 
company,adding, in parentheses, 
“$3,500 each.” It was held that 
the court could disregard the 
addition as surplusage and ren- 
der judgment against each for 
$7,000, which under the circum- 
stances was held not excessive. 
Meridian City Lines v. Baker, 
— Miss —, 39 So2d 541, 8 ALR 
2d 854, opinion by Justice Hall. 

The annnotation in 8 ALR2d 
862 discusses “Disregard or cor- 
rection by court of apportion- 


COMMENT 


ment of verdict among joi 
tortfeasors.” 


Option — to purchase at spe Parkin, 
fied price and to purchase | ublic, 
price offered by third person, ig" 
cluded in same instrument. 
Texas Court, opinion by Justig 
Garwood, held in Sinclair Refi 
ing Co. v. Allbritton, — Tq 
—, 218 SW2d 185, 8 ALR2d 59 
that a lease containing one : 
ticle giving the lessee the opti 
to purchase at a designated prig 
upon giving the lessor thi 
days’ notice, and another artic 
immediately following the firs 
providing that if the lessor 
ceives a bona fide offer to p 
chase, decides to sell at the pria 
offered, and notifies the lessef 
thereof, the latter shall have th 
option of purchasing at su 
price, must be construed to mes 
that, upon the lessee’s exerci 
of the first-named option by givfor the 
ing the requisite notice, anpbligatic 
rights of the lessor under the sec#? 
ond article are abrogated, with 
the result that where the lessepf! 0 
gave notice of its exercise of th within t 
option contained in the first arppality, | 
ticle, a subsequent notificationrovidir 
by the lessor of his receipt of anjgranted 
offer to purchase at a price injWithout 
excess of that called for in thejquired © 
lease was ineffective, and the}mposec 
lessee was entitled to specificjupon th 
performance of its contract to} Thee 
purchase at the price named injmake t 
the lease. 8 ALR: 

The annotation in 8 ALR2| The 
604 discusses “Option to pur-}°78 dis 
chase at specified price and tojlishmer 
purchase at price offered by}‘reet | 
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ird person, included in same 
strument.” 


Parking Facilities — off-street 
public, municipal establishment 
-Br operation of. In Wayne Vil- 
age President v. Wayne Village 
‘Blerk, 323 Mich 592, 36 NW2d 
B57, 8 ALR2d 357, opinion by 
mustice Boyles, a municipal ordi- 
‘ance, authorizing the issuance 
»pf revenue bonds for a combined 
‘on-street and off-street parking 
wmystem, under authority of a 
tatute which provided that in 
‘jase of default in the payment of 
wprincipal or interest of revenue 
bonds issued for a public im- 
provement a receiver may be ap- 
imointed to administer and op- 
serate the public improvement on 
behalf of the borrower under the 
Hirection of the court, and with 
othe approval of the court fix and 
exercistharge rates sufficient to provide 
n by givpor the payment of outstanding 
‘ice, an bligations and operating ex- 
, penses, was upheld as against 
ted, witithe objections that the provision 
7 of off-street parking was not 
ise of thevithin the powers of the munici- 
. first arppality, and that the statute in 
tificatimpproviding for a receivership 
ipt of anjgtanted a public utility franchise 
price injwithout the vote of electors re- 
or in thejqired by the constitution, and 
imposed administrative duties 
_ gpecificjupon the courts. 

The extensive briefs of counsel 
1amed injmake the report of this case in 

§ ALR2d extremely valuable. 
The annotation in 8 ALR2d 
to pur-}373 discusses “Municipal estab- 
> and toflishment or operation of off- 
ered by|street public parking facilities.” 
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Parties — effect of bringing in 
on limitations. Chief Justice 
Qua, in King v. Solomon, 323 
Mass 326, 81 NE2d 838, 8 ALR 
2d 1, wrote the opinion holding 
that the statute of limitations 
has barred a separate action by 
a husband for medical expenses 
against one responsible to his 
wife for personal injuries does 
not preclude his admission as a 
party to the wife’s action under 
a statute which provides that at 
any time before or during the 
trial of an action by a married 
woman for damages for person- 
al injuries the husband who has 
incurred medical expenses on ac- 
count of such injuries may upon 
motion be admitted as a party 
plaintiff. 

An exhaustive annotation on 
all phases of the question 
“Change in party after statute 
of limitations has run” appears 
in 8 ALR2d 6. 


Passenger — liability of car- 
rier to for injury due to im- 


proper lighting of vehicle. As- 
sociate Justice Hood of the Mu- 
nicipal Court for the District of 
Columbia, wrote the opinion in 
Crusade v. Capital Transit Co., 
Mun Ct App Dist Col, 63 A2d 
878, 8 ALR2d 229. The sum- 
mary of the decision is as fol- 
lows: A passenger on a street- 
car slipped and fell on the steps 
of the car as he left it, and he in- 
stituted this action to recover 
for his injuries. After a verdict 
for the plaintiff, the trial court, 
on motion of the defendant car- 
rier for judgment notwithstand- 
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ing the verdict or, in the alterna- 
tive, for a new trial, set aside 
the verdict and ordered judg- 
ment for defendant. The only 
issue of negligence was as to 
whether the defendant carrier 
failed to have the car and steps 
properly lighted. The plaintiff 
testified that there was no light 
over the door, and other wit- 
nesses testified that there were 
no lights on the right side of the 
car and none over the door. 
The court on appeal held that 
the evidence presented a question 
for the jury as to whether the de- 
fendant failed to have the exit 


COMMENT 


properly lighted and whet 


such failure 


was a proxi: 


cause of plaintiff’s injury. 
was, therefore, held to be e 
to enter judgment for the ; 


fendant. 


The annotation in 8 ALR! 
233 discusses the many cases} 
volving failure to light as a fi 
tor in establishing negligen 
against a carrier. 


compensation 


statute 


state as affecting claim of co 
pensation under statute of 


other state. 


Justice Boyles, 1 


“Don’t you dare give a party in honor of my fifteen 
years with this law firm!” 
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the Michigan Court, in Cline v. 
Byrne Doors, 324 Mich 540, 37 
NW2d 630, 8 ALR2d 617, wrote 
the opinion holding that where 
plaintiff, a resident of Michigan, 
was injured in Florida while 
working there for a Michigan 
employer under a contract of 
hiring made in Michigan, was 
voluntarily paid weekly benefits 
by the employer’s insurance car- 
rier in accordance with the Flor- 
ida law, and was also paid addi- 
tional medical, surgical, and hos- 
pital care under an order made 
by the Florida Industrial Com- 
mission, the Michigan Work- 
men’s Compensation Commission 
is not required to give full faith 
and credit to the order of the 
Florida commission in such a 
way as to prevent plaintiff from 
later obtaining an award under 
the Michigan Workmen’s Com- 
pensation Act for disability com- 
pensation arising out of such in- 
jury. 

The annotation in 8 ALR2d 
628 discusses ““Workmen’s com- 
pensation act: voluntary pay- 
ment of compensation under 
statute of one state as bar to 
claim or ground for reduction of 
claim of compensation under 
statute of another state.” 


Personal Debt — right of trus- 
tee to set off or to withhold trust 
payments from beneficiary to ob- 


tain payment of. In Goodwillie 
v. Bayonne, — NJ —, 65 A2d 
742, 8 ALR2d 206, opinion by 
Justice Wachenfeld of the New 
Jersey Supreme Court, it was 
held that the principle that a de- 
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fendant may not set off a cl, 
unless it arose between the py. 
ties in the same capacity as t) 
are designated in the main 
tion was held to preclude a «i 
holding for a specified purp 
money received under a Feda 
grant and from the proceeds 
a bond issue, from withhold 
payment from persons havi 
claims thereon, by reason 
claims which it had against the 
arising out of other transactio 

The various applications a 
limitations of this rule are & 
veloped in the annotation in 
ALR2d 209. 


Promoters and Incorporat 
— inter se rights and liabilitigants a1 
of, under their contract for is@the sur 
; validity 
for services. The Missouri Cou 
in Bailey v. Interstate Airng™ 
tive, — Mo —, 219 SW2d sirecord, 
8 ALR2d 710, opinion by Combe rege 
missioner Van Osdol, held thqof det 
where one promoter of a cagtack th 
poration performs services #*tions 
connection with the organi 
tion of the corporation, and t§defend 


plaintiff should be paid for sud 
services by the issuance of com 
mon stock in the corporatie 
such promoter is not obliged, w 
on the other incorporators’ ™ 
fusal to deliver the com 


may elect to treat the contr 

as rescinded by the other incois; 
porators and sue to recover U 
value of the services rende 
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i The title to the annotation in 
: ALR2d 722 is “Rights and lia- 
ilities of promoters or incorpo- 
ators inter se under their con- 

Htract for issuance of stock to 
hem in return for services.” 


Service of Process — necessity 
of leaving a copy of summons for 
each party sought to be served. 
A case illustrating the necessity 
of careful service of process is 
uipresented in the holding in 

haney v. Reddin, — Okla —, 
49205 P2d 310, 8 ALR2d 337, opin- 
ion by Justice Luttrell. It was 
here held that where it appears 
on the sheriff’s return of serv- 
ice that there were two defend- 


vithholdi 
ms _ havi 


athe summons was served, the in- 
validity, due to that fact, of a 
default judgment subsequently 
aken is shown on the face of the 


yn by Cor cl 

|, held thaof determining whether an at- 

- of a cgtack thereon is barred by limi- 
ations or laches. 


The mode of service on joint 


Taxicab Stands — validity of 
igstatute forbidding granting of 
exclusive rights or franchises to. 
GA city enacted an ordinance 
which prohibited the granting of 
exclusive privileges for cab- 
he contrifstands and operated to make ex- 
other inMisting privileges nonexclusive. 


recover Uiit, ae S 
rendered. validity was sustained 
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against the objections that it de- 
stroyed existing property and 
contract rights, that it was arbi- 
trary and unreasonable, that it 
revoked existing claims of ex- 
clusive privileges without pro- 
viding for a hearing, and that 
its title was narrower than its 
text. G. I. Veterans’ Taxicab 
Asso. v. Yellow Cab Co., — Md 
—, 65 A2d 173, 8 ALR2d 568, 
opinion by Justice Henderson. 


The annotation in 8 ALR2d 
574 discusses “Validity of stat- 
ute, ordinance, or regulation for- 
bidding granting of exclusive 
rights secured pursuant to out- 
standing permits for, taxicab or 
hack stands.” 


Trust — bequest to nonchar- 
itable trust. The New Hamp- 
shire Court in Re York’s Estate, 
— NH —, 65 A2d 282, 8 ALR2d 
611, opinion by Justice Duncan, 
held that a bequest to an inter 
vivos trust created by the testa- 
tor, which had assumed its final 
form before the execution of a 
codicil amending such bequest, 
is valid, although the trust is not 
shown to have been executed 
conformably to the statute of 
wills. 


The annotation in 8 ALR2d 
614 discusses “Validity of testa- 
mentary gift to existing nonre- 
ligious, noneducational, or non- 
charitable trust.” 


Unemployment Compensation 
— right to, for period when plant 
was shut down for vacations. 
The Massachusetts Court in 
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Moen v. Director of Division of 
Employment Security, — Mass 
—, 85 NE2d 779, 8 ALR2d 429, 
had the following facts before it: 
An employee who has not been 
in the service of an employer 
long enough to be entitled to va- 
cation with pay under a collective 
bargaining contract between the 
employer and a union represent- 
ing all the employees, and who 
received no pay for a period dur- 
ing which the employer’s plant 
was shut down, as permitted by 
the agreement with the union, 
to enable employees to take va- 
cations, is not entitled to com- 
pensation under the employment 
security law for the period of the 
shutdown. The opinion was 
written by Justice Spalding. 
The annotation in 8 ALR2d 
433 discusses “Right to unem- 
ployment compensation for peri- 
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od when plant was shut down fg 
vacations.” 


Vendor — liability of for pe 
sonal injury due to defec 
premises. A very interesti 
point in the law of vendor 4 
purchaser was presented in Co 
bow v. Kansas City Ground } 
vestment Co., — Mo —, 218 § 
2d 539, 8 ALR2d 213, opinia 
by Clark, J. It was held thai 
the vendor of a remodeled hous 
who did not warrant the prem 
ises to be free from defects, oj 
fraudulently conceal them, @ 
prevent full inspection by thé 
vendee, is not liable for injun 
to the vendee by a fall of plastempy 
from the ceiling shortly afte 
she had moved in. p 

The many English and Ameri 
can cases on this practical ques 
tion are thoroughly discussed in 
the annotation in 8 ALR2d 218 


A Legal Pass 


My friend Adler entered law school rather late in life; 
and as a result was definitely determined to saturate him- 
self wholly and completely with the spirit of the thing, 


before he again went into public life but this time, 
as a Counselor in the noble and majestic profession of 
the law. 

As a result his class-mates observed that Adler literally 
ate law, slept law, drank law, lived law as an avid student 
of same. Even the most commonplace observance of 
Adler had a legal flavour; even in ordinary discussions 
Adler spouted jurisprudence. 

One day some of us attended a football game with Adler. 
The game was a hotly contested one and one team had 
resorted to concentrated aerial attack. Suddenly a long 
pass was thrown; and while the ball was in the air 
and the air was tense with excitement; Adler jumped up 
from his seat and-shouted, “The ball is now in escrow.” 

Contributed by: Robert P. Seyfer 
Fort Smith, Arkansas 
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s held thi ystice, as it is administered 
deled hous 


today, is, as we know, the 
Hevelopment of rules and deci- 


‘ions formulated through the 


enturies. A great deal of it 


every lawyer knows. 


any of us do not know, how- 
pver, is that the ancient Jewish 
almud is the source of many 


eof our laws and rules of pro- 


ssions 


Adler. 
1 had 
_ long 


edure. Scanning its pages, 


one becomes aware of the fact 


hat we are today following 
many of the rules of procedure 
and substantive law laid down 
by the ancient Hebrew judges 
housands of years ago. 

The Bible encouraged and ad- 
vocated the true administration 
of justice. “Judges and officers 
shalt thou make thee in all thy 
gates, and they shall judge the 
people with just judgment. 
Thou shall not wrest judgment; 
thou shall not respect persons, 
neither take a gift; for a gift 
doth blind the eyes of the wise, 
and pervert the words of the 
righteous.” (Deuteronomy, 
Chap. 16). 

_The Talmudists realized that 
justice could only be adminis- 


tered by judges who are capable 
and conscientious. Hence, fol- 
lowing the Biblical injunction, it 
is provided that a judge should 
possess these seven qualifica- 
tions: wisdom, modesty, up- 
rightness, contempt of money, 
love of truth, popularity and a 
good reputation (Tur and 
Maimonides). Possession of all 
mental faculties and the ability 
to observe the demeanor of wit- 
nesses was deemed a prerequi- 
site to being a judge, for “one 
who is totally blind in both eyes 
cannot be a judge” (Sanhedrin 
34), nor could one “who is in the 
state of intoxication be a judge.” 
(Sanhedrin 42). Apparently 
our ancient brethen at law could 
not visualize woman suffrage as 
an actuality, for they also pro- 
vided that “‘no woman can be 
a judge.” (Iawomath 45). 


A judge was required to be 
impartial. Hence, a relative or 
a friend of any party to a law- 
suit was not permitted to sit as 
a judge in that case (Kesuboth 
105), nor could one act as judge 
in a cause if he was related to 
any of the witnesses, and “a 
judge must be extremely careful 
not to accept a bribe, even to jus- 
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tify the just. If a judge has ac- 
cepted a loan, he must return it 
on request. A judge cannot ac- 
cept even a flattering remark. 
If a judge has borrowed any- 
thing from a party in the case 
and he is not able to pay it back, 
he may not be the judge at that 
trial.” (Kesuboth 105). 

Judges were required to main- 
tain themselves with dignity and 
to be robed in appropriate gar- 
ments (Sanhedrin 7). The mod- 
ern flair for political patronage 
is found in the provision that 
“every judge must have the serv- 
ices of a private secretary or 
officer.” (Maimonides). 


CASE AND 


YJ 


COMMENT 


Careful consideration of eve 
case and the avoidance of sn 
judgments was required 
those ancient judges by t 
Talmudic Code. “A judge m 
deliberate slowly before rendg 
ing his decision. The subje 
must be clear to him, as clear 
the sun. If he renders a de 
sion without thought and 4 
liberation, he is as a fool and @ 
who is conceited.” (Sanhedfi 
35). On the other hand, 
judge was not permitted to 
duly delay his decision. 
should proclaim sentence 
soon as they have come to 
conclusion; for delay in rende 
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ing a decision may cause undue 
pain and anxiety to the parties 
and result in a violation of the 
Biblical command ‘thou shalt 
not commit any wickedness in 
a trial’.” (Sanhedrin 35). 
Frequently, motions for new 
trials are made today, based on 
the argument that the Court 
was mistaken either on the law 
or on the facts. The judge, who, 
when shown his error, refuses 
to admit it should particularly 
read the following Talmudical 
injunction: “A judge who has 
pronounced sentence and later 
believes he has been mistaken, 
should not sacrifice his honest 
belief for consistency. It is his 


duty to recall the parties in- 


volved and pronounce justice 
anew to them. It is better to be 
disgraced in this world than in 
the other world. And yet there 
is no disgrace in this, for many 
great men have changed their 
minds.” (Schvuas 31). 

Equality before the law was 
stressed in the olden times. 
“The judge must treat the two 
parties in a case with strict im- 
partiality, not curtailing one 
man’s plea without restricting 
the other’s also, nor allowing 
one man to speak longer than 
the other. The judges should 
not assume a milder or sterner 
mien towards one of the parties 
than’ towards the other; they 
should not permit one party to 
sit and the other to stand—they 
should bid both parties either 
to sit or remain standing.” 
(Schvuas 30). 
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manded in the olden days. 
was a crime to be disrespectt 

to a judge. Ng 
a judge he violates two cone 
mandments, the commandmemt 

against cursing a judge (Exod 
22; 28), and the commandme 
against cursing an _ ordina 
man.” (Leviticus 19; 14). 

In those days, even as today 
lawyers aspired to _ becom 
judges for more than one rem, 
son. An ancient law stated tha 
“It is the duty of the people { 
provide funds to support * 
judges, that they may hag 
enough to live in a good mam 
ner.” (Ramo 246). 

The tendency to lighten tg 
burdens of the court by induj 
ing arbitration of differences | 
not a modern one. Arbitratio 
was practiced and encouragd 
by the ancient Hebrews. “Itié 
a command that before com 
mencing a trial, the judges shal 
ask of the parties whether or nd 
they prefer arbitration. 
judge may even use his influendgy; 
to have arbitration. If the pat 
ties agree to arbitrate, then th 
Court must do so with the sang, 
sincerity and justice as in decié 
ing the case by law” (Sanhedril 
7), and modern statutes whic 
make an arbitration agreemell 
valid, enforcible and irrevocabk 
are but a reiteration of the df 
Talmudic Law that “if parte 
decide to arbitrate, they mus 
make an agreement to thilgse 
effect, in which case the arbitr 


tion is binding and neither pariff*tive 
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withdraw from or avoid it.” 


Examinations before trial and 


> issuance of commissions to 


“Ike testimony are remedies of 


It was pro- 
led that “when a defendant 


Mers a plea that there is evi- 


ce to sustain his contention, 
he does not know where to 


d it, the Court may issue a 


“Hr and testify. 


mand directing any person 
0 possesses such proof to ap- 
This com- 


‘and applies even to the plain- 


himself.” (Tur). Discovery 


d inspection of documents, and 


> by indy 
ferences j 


encourage 
“Tt 5 


b service of bills of particulars 
re also known in the olden 
rs. “If the plaintiff sues on a 
e and the defendant demands 
opy of it on the ground that 


»Hmay be a forgery, his request 


puld be granted.” (Tur). 

Rules of evidence, as we know 
bm today, are merely reitera- 
ns of the old Talmudic rules. 


“pus, we find the following rules 


# forth: 


If the pat 


te, then Mollect through his writing, 


as in decid 


(Sanhedril 


“So long as the wit- 
ss remembers the facts of the 


Btimony, he can testify ; if not, 


he forgot the facts, but he can 


e testimony is valid.” 
th 20). 
The law which requires a de- 


(Kesu- 


ndant in a criminal case to be 


irrevocabl 
1 of the ol 


fronted by his accusers is set 
rth in the following language: 
e testimony of the witness 
st be in the presence of the 
fondant: if the defendant is 


sent on the examination of the 
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Competency of witnesses is 
dealt with in a clear and unmis- 
takable manner. It is said that 
“an insane person is incompe- 
tent to testify. An insane per- 
son is not only one who breaks 
windows and throws stones, but 
even one who talks sensibly on 
one occasion and insanely on 
others. Because his lucid 
moments are indefinite he can 
not testify.” (Chgigo 3). The 
judge is the one to determine 
who can act as a witness and 
who is to be refused. (Rief). 

Changes of venue were pro- 
vided for in the olden times even 
as now. “If it is agreed that 
because of prejudice or con- 
spiracy the trial will come to a 
wrong decision, other judges 
from another city must be ap- 
pointed to conduct the trial.” 
(Aruch Hashulchon). 

Dying declarations, as we 
know them today, were also 
known in those days. “If one 
makes a statement on his death 
bed and afterwards recovers 
and claims that his statement 
was a joke, he is not to be be- 
lieved, because on a death bed no 
one is in a humor for joking.” 
(B. B. 175). 

The shop-book rule of today is 
thus described: “The store- 
keeper with his books is believed 
with an oath to receive pay for 
the credit. A trial can be decid- 
ed by the evidence that is found 
in a book in which the plaintiff 
writes all his business transac- 
tions.” (Schvuas 45). 
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METHOD AS A FACTOR IN TAX REDUCTION 


AX liability often depends on 

_ what the taxpayer — or his 
attorney—does. One method of 
implementing a transaction may 
invoke a smaller tax than an- 
other—as long as the professed 
method is no mere disguise to 
gain tax preferment. It is the 
contents of the package and not 
the label placed on it that de- 
termines the tax. 


These principles have wide 
application. An example oc- 
curs in a recent decision by the 
United States Supreme Court 
which is more than ordinarily 
significant because (1) it refor- 
tifies the first principle against 
an incipient breach; and (2) it 
favors the taxpayer on a com- 
mon problem, namely, the dis- 
posal of corporate assets inci- 
dent to liquidation and dissolu- 
tion. 


The alternatives in this in- 
stance are of incurring a single 
tax on any profit realized, or of 
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having to accept approxi 
double taxation. As a result 
the Supreme Court’s decisio 
is now certain, for the first ti 
that proper methods can obvi 
double taxation. 


One method of assuring ag 
gle tax has not been in dispi 
but is usually impracticable 
contemplates the sale of 
stock rather than the assets. 
prospective purchaser will 
from this if the assets are wo 
substantially more than the 
poration’s cost (or “‘basis”) 
the property as adjusted fori 
preciation, etc. The reason 
simple. If the assets are to! 
operated in corporate form, 
low basis continues, provitil 
relatively lower depreciation: 
lowances each year and invitil 
other potential adversities. 


This practical barrier 
avoided under another methdl 
The latter, however, offers ® 
possibility of double taxatii 
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If Corporation C sells a plant 
having a cost basis of $45,000 
for $75,000, the purchaser may 
then deduct annual depreciation 
allowances with respect to the 
$75,000 cost basis, rather than 
$45,000. If the asset has a re- 
maining useful life of 15 years, 
he may deduct $5,000 annually, 
instead of $3,000. However, the 
corporation has realized a gain 
of $30,000 on the sale, and this 
is subject to tax. Assuming 
that the stockholders own stock 
having an aggregate cost basis 
of $30,000 and the corporation 
distributes the $75,000 to them 
in complete liquidation, they 
will realize an aggregate taxable 
gain of $45,000. The $30,000 
gain from the sale of the plant 
will be taxed twice. 

What if Corporation C, in- 
stead of selling the plant, dis- 
tributes it in liquidation to 
the stockholders who then sell it 
for $75,000? C has effected no 
sale creating taxable gain, and 
it realizes no gain on a distribu- 
tion in liquidation. Sec. 29.22 
(a)-20, of Income Tax Regula- 
tions 111 provides that “‘no gain 
or loss is realized by a corpora- 
tion from the mere distribution 
of its assets in kind in partial 
or complete liquidation, how- 
ever they may have appreciated 
or depreciated in value since 
their acquisition.” 

This provision seems clear 
enough, yet it has not averted 
a small flood of litigation leaving 
two Supreme Court decisions in 
its wake within five years, and 
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COMMENT 


an impressive number 


lower courts. The latter presenf;x 


three divergent points of vievw, 
To understand the practi 


implications of the latest Sa 


preme Court decision, both sp 


cific and general, it is desirab® 


to review briefly what has go 
before, starting with the fi 
decision of the Supreme Court 


(2d) 
on ( 


Com. v. Court Holding Co. 3ugf the 


US 331, 89 L ed 981, 65 § 


the sale of its assets through i 
officers. An oral agreement wa 
reached and the purchaser pail 
down $1,000. At that point, th 
signals were changed. Appar 
ently becoming aware that w 
favorable tax consequences im 


pended, the stockholders tod 


over the corporate assets and é- 
fected the sale to the same pur 


terms, applying the $1,000 dow 
payment. The corporation was 
net dissolved. The Tax Court 
found these facts indicated that 
the sale was, in reality, made by 
the corporation, the ostensible 
sale by the stockholders being 
but a disguise. The Suprem 
Court, in turn, held this cor 
clusion was justified by the facts 
and affirmed the Tax Court’s de 
cision attributing the gain 
the sale to the corporation. 


In subsequent decisions, the 
Tax Court developed an objet: 
tive test. If the corporation hai 
title to the assets at the time the 
terms of sale had been substat- 
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oer in thally fixed, the gain was held 
ter presemaxable to it even though the 
s of viewftockholders purported to act in 
e practigmeir own behalf. (Acampo 
latest Sgvinery & Distilleries, 7 TC 
1, both spi29; Rose Kaufman, et al. 11 TC 
is desirabass, aff'd (CCA3—1949) 175 
it has gow#(2d) 28; cf Cooper Founda- 
h the frgpon (7 TC 389). When the 
me Court-#ifth Circuit Court reversed one 
ng Co, 32@f the Tax Court’s decisions and 
1, 65 S qgeld that gain was not attrib- 

table wc sr Praag coe ee 

he stockholders contracted to 
ae ell in their own behalf before 
through i quidation (Howell Turpentine 
eement wie? V° Com. (1947) 162 F (2d) 
shaser pai 19, rev’g 6 TC 364), the Tax 
t point, th ourt refused to accede (Rose 


Appar aufman, supra). 


‘e that wy Meanwhile, the Second Cir- 
uences jnfuit Court was taking an even 
ders togmore extreme view, invoking the 
sets and efP0-Ccalled “business purpose” doc- 
. same pur rine originally applied in Greg- 
ly the samity v. Helvering (293 US 465, 79 
1,000 dowpe ed 596, 55 S Ct 266, 97 ALR 
ration wap!25) to exchanges in reorgani- 
Tax Courfation. Any gain-from the sale 
licated thapVould be attributed to the corpo- 
y, made byptation, according to this view, 
ostensiblep¥hether the stockholders negoti- 
ders beingg*ted the sale before acquiring the 
e Suprem§*ssets or afterward, if their es- 
| this con-§Sential purpose was to dispose of 
yy the factsgthe assets with minimum tax 
Court’s defiability, and not to continue 
ie gain op usiness operations. (Fairfield 
ration. Steamship Corp. v. Com. (1946) 
isions, the 1b7 F2d 321, aff’g 5 TC 566; 
an obje-§°M. v. Transport Trading & 
yration had Terminal Co. (1949) 176 F (2d) 
he time the 9/0, rev’g 9 TC 247). 
n substai- § Of these three unreconcilable 
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views, that of the Fifth Circuit 
alone finds full support in the 
Supreme Court’s latest decision, 
the facts of which were as fol- 
lows: The shareholders of the 
taxpayer corporation, a public 
utility, realizing that it could 
not compete with TVA power, 
offered to sell all the corporate 
stock to a cooperative. The lat- 
ter offered, instead, to buy the 
corporation’s transmission and 
distribution equipment from it. 
Tax considerations impelled the 
corporation to decline the offer, 
but the stockholders countered 
with an offer to acquire the 
equipment and then sell to the 
cooperative. This was accepted. 
The corporation distributed the 
particular equipment, sold its 
remaining assets and dissolved. 
The stockholders then completed 
the sale. The Court of Claims 
rejected the Government’s con- 
tention that gain on the sale was 
attributable to the corporation 
under the Federal income tax, 
finding that the sale had been 
made by the stockholders in 
their own behalf. 

The Supreme Court affirmed 
without, however, repudiating 
the Court Holding Co. case (U. 
S. v. Cumberland Public Service 
Co. U. S. S. Ct, January 9, 
1950). This is significant. Since 
the Court Holding Co. case re- 
flects the unimpaired principle 
that substance, or reality, rather 
than form, determines tax con- 
sequences, it remains appropri- 
ate for the courts which try tax 
cases to impute gain from a 
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stockholders’ sale to the corpo- 
ration, thus imposing a double 
tax, wherever the facts indicate 
that the corporation is the real 
party in interest. 


The best clue to when this 
may happen is to be found in the 
facts distinguishing the Court 
Holding Co. case from the Cum- 
berland case. In the former, 
agreement on the terms of sale 
had been reached with the cor- 
poration before the stockholders 
purported to sell the assets and 
the sale was finally consum- 
mated on substantially the same 
terms. The $1,000 previously 
paid to the corporation by the 
purchaser was applied against 
the price. And, finally, the cor- 
poration did not dissolve. 

Which one, or combination, of 
these facts may suffice to impli- 
cate the corporation? The best 
answer may be that it is better 
to avoid any risk. If negotia- 
tions on behalf of the corpora- 
tion have reached the point of 
substantial agreement, the 
stockholders would seem better 
advised to find a different pur- 
chaser if possible. A sale to the 
same party on substantially dif- 
ferent terms might suffice (cf 
Rose Kaufman, supra), if one 
could be certain what “substan- 
tially different’ implies. 

It seems clear, on the other 
hand, that stockholders are now 
free to contract the sale of cor- 
porate assets in their own be- 
half while the corporation re- 
tains title. Excepting cases in 
which the corporation may con- 
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tinue in existence with treme 
stockholders applying or holdinghized t 
the proceeds for its benefit, gaij/ode 
if any, from the sale is not imghat if 
putable to it. This may prowma re 
helpful. The assets remain jgmpt f 
corporate control while tion n 
stockholders negotiate  anighan 2 
should they fail to get a satisphell c 
factory offer, the busines 
avoids any detriment whi¢ 
might follow changed owner 
ship. 

If the stockholders obtain 
satisfactory offer, their fran 
purpose to minimize taxes doe 
not taint the transaction so 4 
to impose liability on the corpo 
ration. The Supreme Court waigrs, is 
explicit on that point and it magfSec. | 
be the most significant point ishas ji 
the decision for, until the SuMhat st 
preme Court spoke, the Seconifift ta 
Circuit’s view that a step takengs COU] 
by a taxpayer to reduce taxegpXercl 
must be disregarded if such steyf@™¢, 
serves no bona fide business pur- 
pose stood as* a threat to thet 
principle that a taxpayer ma 000 
minimize his taxes by any legal onal 
means. The threat derived prfig59 
tency from the fact that th qj. 
business purpose doctrine Wafhen 
originally introduced by thBealeq 
Second Circuit (69 F2d 809),Meduc 
was adopted by the Suprem&state 
Court (supra), and has become eft iy 
one of the firmest pillars of tat Bpous: 
common law — in its prope Riven 
sphere. Its application to the ffhe co 
Cumberland case was strongly Pat ¢ 
urged by the Government in its Power 
brief (page 23), but the Su fF siv 
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hized that the Internal Revenue 
ode necessarily contemplates 
hat if transfers and exchanges 
n a reorganization are to be ex- 
mpt from tax, the new corpora- 
ion must be something more 
han an empty and temporary 
thell contrived solely to disguise 
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what is actually a taxable trans- 
action, whereas the Code recog- 
nizes the separate entity of cor- 
poration and stockholders and 
when the latter liquidate the cor- 
poration and themselves sell its 
assets, they are using perfectly 
legal and realistic means to ac- 
complish their end. 


THE MARITAL DEDUCTION AND POWERS OF APPOINTMENT 


HE exercise of a power of ap- 

pointment limited in favor of 
class including the spouse and 
lescendants of the donee or don- 
br of the power, and certain oth- 
rs, is not subject to gift tax 
Sec. 1000 (c) (1), LR.C.). It 
as just been ruled, however, 
hat such exercise does incur the 
rift tax where the limited power 
s coupled with a power which is 
xercisable in favor of anyone 
and, therefore, taxable) be- 
ause the exercise of the limited 
bower effects a taxable release 
bf the general power under Sec. 
000 (c), ILR.C. (E. T. 23, In- 
ernal Revenue Bulletin No. 2, 
950, p. 2). 

This ruling gains perspective 
when viewed against its unre- 
ealed background. The marital 
leduction is allowed under the 
state tax in respect of property 
eft in trust for the surviving 
pouse only if she (or he) is 
ven a taxable power to appoint 
€ corpus in her own favor or 
hat of her estate. But if this 
bower is provided, she may also 
e given any added limited pow- 


ers. (Sen. Fin. Com. Report 
1013, Part 2, 80th Cong., 2nd 
Sess., p. 18). It has thus been 
suggested that, in addition to 
the taxable power, the surviving 
spouse be given a limited power 
which she can exercise in favor 
of someone in the permitted 
class, such as a child, free from 
gift tax or estate tax. 

In puncturing the idea that 
the exercise of the limited power 
would be tax-free in such a case, 
the new ruling may forestall a 
more serious detriment. Con- 
gress stipulated that the marital 
deduction shall not be allowed 
unless the particular property 
will be subject to the estate tax 
or gift tax in respect of the sur- 
viving spouse, “if not con- 
sumed” (Report 1013, supra, p. 
16). 

The estate tax or gift tax may 
be avoided in the case of the sur- 
viving spouse only if he or she 
consumes the corpus under a 
power of appointment exercis- 
able in her (or his) own favor 
while she lives. 





The UN Genocide Convention 


By RAPHAEL LEMKIN 


Extension of Remarks in The Congressional Record 
of Hon. Emanuel Celler of New York In The House 
of Representatives, Thursday, March 3, 1949 


Emanuel Celler 


N THE 9th day of December 

1948 the General Assembly 
of the United Nations in Paris 
adopted unanimously the con- 
vention to outlaw genocide. 
Shortly thereafter, 21 states, in- 
cluding the United States, 
signed the convention at a 
solemn ceremony in the Palais 
de Chaillot. This action of the 
United Nations was hailed by 
the Assembly’s president, Dr. 
Herbert Evatt, as a significant 
advance in the development of 
international criminal law. 
Prompt ratification of the con- 
vention by the parliaments of 
the world was urged by many 
of the delegates. 


Genocide is both a new name 
coined by the author from the 
Greek “‘genos” meaning tribe or 
race and the Latin “caedere,” to 
kill, and a new legal formulation 
for the ancient crime of mass 
annihilation of religious, racial, 
national, and ethnical groups. 


History is full of genocide 
cases. The destruction of 
Carthage, the attempt to destroy 
the early Christians by the 
Romans, the massacre of the 
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Slavs by the Teutonic knigh 
the pogroms of the Christians] 
the Balkans in the nineteen 
century, the murder of mo 
than a million Armenians in ti 
First World War, and { 
destruction of more than a ni 
lion Moslems in 1947 in Ind 
are a few examples. In the i: 
war, more than 3,000,000 Pole 
a great number 

Yugoslavs, more than 6,000,0 


were destroyed by the Nazis, 


The Nuremberg  Tribun 
dealt with this problem, but i 
its judgment took rather am 
stricted stand. Only crim 
committed in connection with 
during an aggressive war we 
punished. The Tribunal faile 
to give a legal formulation fo 
the crime of genocide and to ¢& 
tablish a precedent for a nel 
international crime applicable il 
war and peace. Therefore, thé 
United Nations had to take thé 
initiative in declaring genocide 
an international crime, and il! 


only in relations between an 0 





ention 


1] Record 


srefore, the 
to take th 
ig genocidé 


me, and i 
1 structur4 
plicable no 
ween an 0t 


Sources Of The Law 


Decisions of the courts are a most important source of 
today's laws. 


The statutes set forth the legislative provisions— 


But it is the thousands of court decisions that interpret 
the scope and meaning of these provisions— 


Moreover, the courts have the power to review the 
correctness of administrative regulations, interpretations 
and opinions issued under the statutes. 


Shepard's Citations not only keeps you up to date as to 
the value of all of your court decisions, but also records 
all cases which construe your laws. 


No wonder tens of thousands of lawyers tell us "it is 
indispensable”. 
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cupant and a defeated enemy, 
but also in normal conditions 
among sovereign states. 

On the 11th of December in 
1946, the General Assembly 
adopted unanimously a resolu- 
tion sponsored by Cuba, India, 
and Panama, declaring genocide 
an international crime and call- 
ing upon the United Nations to 
enact an international conven- 
tion for the prevention and pun- 
ishment of this crime. The 
United States delegation took a 
leading part in the work on this 
resolution. Mr. Adlai Steven- 
son of the United States delega- 
tion moved for the inclusion of 
the genocide issue on the agenda 
of the Assembly and Mr. Charles 
Fahy served as rapporteur of the 
subcommittee on genocide. 

According to this resolution, a 
draft convention of genocide 
was prepared by the Secretary- 
General of the UN with the as- 
sistance of three experts in 
international and criminal law 
and then after submission and 
discussion by various organs 
and by the 1947 Assembly, this 
draft was revised by a special 
subcommittee of the Economic 
and Social Council under the 
chairmanship of the United 
States delegate, John Maktos. 
This draft was again discussed 
by the Economic and Social 
Council in July and August of 
1948 in Geneva and then for 
more than 2 months in the Legal 
Committee of the Assembly in 
Paris, where again the United 
States delegation headed by Mr. 
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Ernest Gross 
portant role in the final form 
lation of the Convention. 


DEFINITION 


Genocide is defined in Arti 
II of the Convention in the fd 
lowing manner: 


In the present Conventiogpip: 


genocide means any of the fi 
lowing acts committed with is 
tent to destroy, in whole or if 
part, a national, ethnical, racia 
or religious group, as such: 

(a) Killing members of th 
group; 

(b) Causing serious bodily 
mental harm to members of thie 
group; 

(c) Deliberately inflicting ¢ 
the group, conditions of life cs 
culated to bring about its phys 
cal destruction in whole or 
part; S 

(d) Imposing measures it 
tended to prevent births withigt 
the group; 

(e) Forcibly  transferrir 
children of the group to anothe 
group. 


This article consists of a gelg. 
eral part which defines intel, 
and enumerates the groups pm: 
tected and a second part whit 
enumerates the specific acts ust 
for the commission of genocide 

The Genocide 
deals with crime and, therefor 
the general principles of crim 
nal law apply. In criminal l1 
the intent is of paramount ip 
portance. Article II requirt® 
that intent should be a specifi : 
one, namely, to destroy a raciagte 





played an imfici 
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imfigious, or national group as 


h in whole or in part. It is 
t enough to kill persons be- 
ging to a different race or 
ligion, but these murders must 
committed as a part of a plan 


la destroy the given groups. For 


ample, those Turks who par- 
ipated in annihilation of 1,- 


60,000 Armenians are guilty of 
»mnocide because they acted with 


whole or i 
hnical, racis 


e intent to destroy the Ar- 
nian Nation. 


Every act described in article 


of the Convention must be 
ad in conjunction with and 


y @erpreted in the light of the 


ns of life ca 


out its phys# ‘ 1 ¢ I 
igused by imposing intoxicants 


whole or 


ecific intent to destroy the 
oup. In particular, this ap- 
es to the killings (point a) 
dto the mutilations and men- 
l disintegration (point b) as 


s the Japanese did in China). 


mint (c) of article II deals in 
ithigzeneral manner with such con- 


ios as were prevailing in 


imgncentration camps or in de- 


mrtation 


sists of a gel 
defines intelg, 


jigerilizations 


cific acts ust 
n of genocite 

Conventitl 
nd, therefor 
ples of crim 
. criminal | 
aramount It 
e II requir 


procedures when 
ople were transported in win- 
rin unheated cattle cars and 
el or were mutilated on the 
Point (d) deals with 
or compulsory 
ortions. It should not be con- 
sed with birth-control meas- 
*s undertaken in certain 
leties with the intent to raise 
e economic or health stand- 
isof the population. Obvious- 
»in this last case, the intent is 
tto destroy. Point (e) deals 


ii@#th stealing of children such as 


acticed in the Middle Ages 
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against families of heretics or 
on Christian populations in the 
Balkans in the nineteenth cen- 
tury or by the Nazis in the last 
war. Last year the UN Special 
Committee for the Balkans re- 
ceived a charge of genocide from 
the Greek Government against 
guerrillas who were accused of 
stealing children from villages 
in Greece. 


The above analysis shows that 
every act of genocide must be 
interpreted in the light of a 
specific intent to destroy a na- 
tion, a race, or a religious group 
as such. Where such specific in- 
tent is lacking there is no geno- 
cide. Lynchings obviously are 
not within the scope of genocide 
because of lack of specific intent 
to destroy the respective group. 

It was agreed that legal inter- 
vention must not come too late 
after great and irreparable dam- 
age has been done. Therefore, 
article III provides that attempt 
or conspiracy to commit geno- 
cide or direct and public incite- 
= to genocide is also punish- 
able. 


IMPLEMENTATION 


The authors of this Conven- 
tion were cognizant of the fact 
that the process of implementa- 
tion should be moderate and 
practical. Therefore, existing 
institutions of law which are 
recognized and familiar to all 
civilized nations have been desig- 
nated for implementation. The 
only departure from this point 
of view relates to the interna- 
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tional criminal court as men- 
tioned in article VI. However, 
the matter of this Court has not 
been settled definitely and is left 
essentially to future decisions 
of the United Nations. 

Specifically the following ways 
of implementation have been 
adopted: Every member state 
undertakes to punish genocide 
by its own courts. Genocide will 
not be treated as a political 
crime and states will cooperate 
in extraditing such criminals to 
the countries in which the crime 
has been committed. Here the 
existing institution of extra- 
dition has been applied to a new 
crime. 

The international controls of 
implementation have been taken 
from existing institutions be- 
cause the General Assembly 
wanted to use such instrumental- 
ities on which states had already 
agreed in relation to other mat- 
ters. Thus, for example, the 
International Court of Justice at 
The Hague will be called upon to 
settle disputes between the con- 
tracting parties in cases of vio- 
lation or interpretation of the 
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Convention. This is a pra@ 
measure known to many if 
national treaties. 

Article VIII provides that 
contracting party may cally 
the competent organs of 
United Nations to take such 


tion as they consider appro, 


ate for the prevention and p 
ishment of acts of genoceil 
Here again reference is made 
the existing legal commitme 
of the Charter and any action 
the United Nations must = 
within the scope of the Chart@.. 
It should be noticed that 
General Assembly _ reje 
Soviet proposals to limit Unitg@.: 
Nations intervention to 

Security Council. It was f 
that in a matter of such gre 


tance all organs of the Unita’™ 
Nations should be free to act# 


order to reestablish  civiliag 
standards in a given area. [ 

The unanimous adoption | 
the Genocide Convention show 
that this is a matter of realg 
universal human conscience all 
that it will be a law which wh 
serve progress and peace. 


Balboa on Lawyers—1513 


“May it please your Majesty to order that no Bachelor 
of Law come to these lands, for there is not a one who has 
come whc is not a devil, and they lead the life of devils. 
Not only are they bad themselves, but they contrive to 
bring about a thousand lawsuits and villainies.”—Trans- 
lation of a portion of a letter written by the Spanish con- 
quistador Vasco Niifiez de Balboa to his ruler, King Fer- 
dinand of Spain, from Darién, January 20, 1513. 


Contributed by: Genevieve Hoehn Bellis 


Arlington, Virginia 
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Acquitting a “Guilty” Man 
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by FREDERICK E. HOAR 
of the Bakersfield, California Bar 


THAT would be your state of 
mind if, immediately after 


She empanelment of the jury, 


@nd as the District Attorney 
@rises to make his opening state- 


ment, your client, whom you are 


wmefending on a charge of assault 


with a deadly weapon with in- 


Bent to commit murder, should 
pump to his feet and cry out: 


Your Honor, I am guilty; I 


avant to plead guilty but this 


ree to act 


sh  civiliz 


awyer won’t let me; I want to 
pet rid of him and plead guilty 
end get this thing over with!” 
And if the judge, with an 


gwanimity which doesn’t seem 


eecusation against the attorney, 


Foould say to this defendant: 


‘Just sit down, Mr. ; your 
attorney has been appointed by 
this court and is in charge of 
jour case; proceed with your 
opening statement, Mr. District 
Attorney,” whereupon the trial 
proceeds, eventually resulting in 
‘prompt acquittal ? 

This is a short tale about two 
inthers, orphans, one of whom 
8 about 25 years and worldly 
se, with a prison record as 
‘Mg as your arm, and the other, 
bout 18, with no prison record. 


The older brother’s redeeming 
virtue is that since his last dis- 
charge from prison he has taken 
care of his younger brother and 
there is genuine affection, one 
for the other. One evening just 
outside a dance hall the propri- 
etor has an argument with a 
knife-wielding man and in con- 
sequence is grievously cut and 
slashed around the middle and in 
the groin; he is taken to the hos- 
pital where his hold on life is 
tenuous and uncertain. Our 18 
year old boy readily confesses to 
the cutting; and of course he is 
charged. 

All does not look right to the 
judge, schooled in the habits of 
men, outwardly harsh and for- 
bidding in physical stature and 
demeanor; possessed of that in- 
tuitive sense that marks the good 
judge. He feels uneasy in the 
defendant’s too ready acknowl- 
edgment of guilt on arraign- 
ment; he has the probation offi- 
cer make a quiet investigation 
from which it is reported to him 
that in all probability the 18 year 
old defendant did not commit the 
crime, but that rather the older 
brother is the culprit. 

The court appoints counsel, 
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who verifies to his own satisfac- 
tion the suspicions of the court 
and the probation officer. The 
attorney moves to withdraw the 
plea of guilty and substitute a 
plea of not guilty ; the defendant 
refuses to withdraw his plea and 
again states his guilt and says he 
wants no counsel. The judge 
strikes the guilty plea and on his 
own motion enters the plea of 
not guilty in the minutes. Over 
the strenuous objections of the 
defendant the case reaches the 
stages set out above. 

In the meantime, while the 
trial of the boy is pending, the 
grand jury, on information sub- 
mitted to it, indicts the older 
brother for the same offense, 
and during subsequent events 
the older brother remains in 
jail. 

On the trial of the younger 
brother the man who was cut is 
brought from the hospital, still 
weak and in precarious state of 
health. On direct examination 
he testifies to all particulars suf- 
ficient to convict except one, and 
this is cleared on cross examina- 
tion by two questions: “Did this 
man (pointing) cut you?” “No.” 
“Who did?” “His brother.” 

With the jury’s verdict of ac- 
quittal the 18 year old defendant 
is still morose and thanks neither 
the court, his lawyer nor the 
jury; he is, in fact, more antag- 
onistic over his release than a 
guilty man over conviction. 
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havior? He loves his broth 
his only living kin, and he kno 
that if his brother is tried } 
long criminal record will get hi 
an habitual criminal’s treatme 
Being free from any crimiz 
record himself the young 
brother is willing to make fal 
acknowledgment of his brother 
crime. 

The sequel? Well, the distri 
attorney is in a real dilem 
The boy, acquitted, still says! 
did it; he says he will so testi 
despite the fact that the ju 
has declared him not guilty. Ti 
district attorney concludes 
conviction cannot be had and di 
misses the indictment agai 
the older brother and he is 
leased. 


The younger brother is sittiz 
in the spectator’s section of tl 
court room when the motion 
dismiss is granted by the jud 
(who is probably inwardly fun 
ing at the prospect of the r 
culprit escaping altogether). T 


a little. 


The brothers leave th 
court room together and depa! 
the county soon after that. 


The dance hall proprietor 
Oh, he eventually recovers. 
often wonder what he think 
about the quirks in procedure }) 
which although he almost died 
the man who cut him was neve 
tried. 
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